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STATEMENT OF QUESTIONS PRESENTED 


Did the government prove, beyond a reasonable doubt, 
that the implement in question, an "axe handle," | 
was a "dangerous weapon" and that appellant did not 
act in self defense? 

In a trial for assault with a dangerous weapon, 
wherein the implement in issue was an "axe handle,” 
may the trial court define the "axe handle" as a 
"deadly force" to the jury? 

Where the jury has requested clarification of the 
law on self defense, may the trial court instruct 
the jury on only ‘the concept of excessive force 
stressing that excessive force will defeat the 
defense of self defense and neglect to charge on 
the effect of heat of passion? 

May the trial court instruct the jury that the 


testimony of the prosecution witnesses and 


appellant were so entirely different that the 
understanding of the court's charge on self defense 
rested on the jury's belief of either the prosecu- 
tion witnesses or appellant where no substantial 
conflict exists? 

May the trial court arbitrarily comment on the 
credibility of appellant's testimony? 

Was the trial court's lengthy, misleading and con- 


fusing instruction on self defense where the burden 


10. 


b at 


of proof was placed on defendant to show that he 
acted in self defense reversible error? 

Was it reversible error for the trial court to 
instruct the jury that five elements of self defense 
must exist for appellant to avail himself of self 
Gefense and then base her instructions on self. 
defense on the assumption that "deadly force" was 
employed by appellant. 

Was the failure to give oral instructions to the 
jury, in the presence of both trial counsel and 
Gefendant, reversible error? 

May the trial court instruct the jury that it must 
determine whether a purveyor of an axe handle is an 
aggressor where the government concedes that he is 
and requests that the instruction not be given? 
Should appellant, under the circumstances of the 
present case, be singled out and tried for assault 
with a dangerous weapon merely because he got the 
better of the fight in defending himself against an 
implement wrested from his assailant when charges 
for the same offense are not brought against the 
assailant? 
Were trial court's instructions and summary of the 


evidence, considered as a whole, such as to deny 


. appellant a fair and impartial trial? 


This case has not been before the Court under same or) 


title. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,062 
DAVID WILLIAMS, 
Appellant 
V. 
UNITED STATES OF AMERICA, 
Appellee 


Appeal from a Judgment of the United States 
District Court for the District of Columbia 


, ‘BRIEF FOR APPELLANT * 
JURISDICTIONAL STATEMENT 


Appellant appeals from a conviction in the United 
States District Court for the District of Columbia of the 
crime of assault with a dangerous weapon (22 D.C. Code 8502). 
The jury verdict was returned on March 20, 1968 and appellant 
was sentenced to one to three ears on May 27, 1968. Leave 
was granted appellant to appeal in forma pauperis. Appellant 
is free on bond. 

The jurisdiction of this court on appeal is founded 
on 28 U.S.C. $1291. 


* The term "R" designates the record of the witnesses! testi- 
mony, set forth in pages 1-149. The term "RS" designates 
_ the supplemental record containing the summation and Court's 
charge to the jury, set forth in pages 1-80. 


a 


‘Henson with intent to kill. Briefly, Henson, in a stage of 


' proceedings below may be demonstrated. In constructing this 


STATEMENT OF FACTS 


David Williams was convicted of assaulting Paul Henson 


with a dangerous weapon and found not guilty of assaulting: Paul 


intoxication at the time, erroneously demanded money from Williams 


aduring a crap or dice game. Henson left, obtained an axe handle 


‘and returned. A fight ensued after which Henson was taken' to the 


hospital. 


At the trial testimony was offered by both Williams 


and Henson as well as Dr. Manus who treated Henson. Additionally, 
two friends of Henson were called on behalf of the Government. 
-Williams' wife testified on his behalf. The purpose of this portion 
' of the brief is to acquaint the Court with (A) the participants of 


the fight and the witnesses, as well as set forth (B) a chronolo- 


- gical sequence of events leading up to the fight, (C) the fight, 


(D) the injury, (E) events subsequent to the fight, (F) the trial 


- and summation, and finally (G) the charge. This development is 
| believed absolutely necessary in order that appellant Williams! 


| 4nvolvement in the fight be understood and that the error in the 


sequence of events, the Court will note that nearly all of the 
comments from witnesses are those of government witnesses as 


Williams testimony begins at R-107. 


A. ‘THE PARTICIPANTS ! 
1. AGGRESSOR, PAUL HENSON 


Henson was variously described as six feet, one linch, 


and one hundred sixty pounds (R-28-29); and five foot eleven 
| 
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inches and one hundred sixty-five to seventy pounds (R-73). 

He was twenty-nine years old at time of trial (R-63), married, 
ana the father of three children (R-64). On the day of the 
fight, Henson was employed as a driver of a cement mixer (R-65) 
at the Maloney Concrete Company (R-61). He had been there 
slightly less than two years (R-61). 


2. DEFENDANT, DAVID WILLIAMS 


Williams was variously described as five feet, ten to 
eleven inches and close to two hundred pounds; and five feet, ten 
and one half inches weighing one hundred eighty-three to eighty- 
five pounds. He was twenty-four years old, married (R-107) anda 
father of one child (R-108). On the day of the fight Williams 
was driving a delivery truck for the Home Juice Ganpany (R-108 ) 
accompanied by one Jim Davis (R-109). Prior to this Williams 
had served two years in the United States Army, including an 


assignment in Viet Nam (R-~108). 
3. U.S. WITNESS, CARL STROTHERS 


Strothers, twenty-three years old, was five feet, nine 
to ten inches tall and weighed about one hundred seventy-five 
pounds (R-29). He knew Henson about two and one half years and 
was a "friend" (R-13). He was employed by the Potomac Sand and 
Gravel on the day of the fight (R-12). According to on 
Strothers was a "good friend" with whom he would socialize "every 


now and then," (R-71). He did not know Williams (R-15). 


4, U.S. WITNESS, JOHN PARKS 


Parks, married with three children was twenty-seven 


years old (R-89). He was a "friend" of Henson (R-77), "palled 
around some" after work (R-90), and was a "good friend" of 
| Strothers and also socialized with him (R-90). He did not 
know Williams (R-87). | 


5. U.S. WITNESS, DR. MANUS | 


Dr. Manus was a resident on the staff of D.C. General 
i 
. Hospital who treated Henson for a head injury after the fight 
(R-58). | 


) 6. JAMES DAVIS, FRIEND OF WILLIAMS 


} Davis accompanied Williams on his delivery ees that 
Gay (R-110). He was "roughly" five feet, eight or nine tAehen 
and weighed one hundred sixty-six pounds (R=-123). At the |time 
of trial Davis was in Viet Nam and did not testify (R-110). 


7. THE POLICEMEN 


Policemen came to the scene of the fight and Strothers 
and Parks accompanied the policemen, who transported Henson to 
the hospital after the fight (R-28). An "axe handle," involved 
in the fight was given to one of the policemen by Parks (R-88). 

| 
Counsel entered a stipulation as follows (R-103): | 
[By U.S, counsel]: | 
the axe handle involved in this case was | 
recovered at the scene by a uniformed of- | 


ficer; that that officer is deceased and 
is not able to testify in this case. 


Thus no officer testified at trial. 


8. THE "AXE HANDLE" 


Williams purportedly struck Henson with a piece of 
edt a 


wood which he had taken from Henson after Henson had attacked 
Williams. This piece'of wood is variously described as an "axe 
handle" (R-8, 26, 42, 88, 96, 103), a "wooden axe handle" (R-9), 
a "wooden handle" (R-10), a "stick" (R-17, 19, 20, 21, 4e, 43, 44, 
45, 46, 98, 116), and old axe handle (R-17), a "pretty old" axe 
handle (R-18), a "piece of pick handle" (R-82, 96), and a "bat" 
(R-83, 96). This piece of wood was not present at trial (R-26, 
103-04). The piece of wood was described as being "about three 
and a half feet" long (R-17), and the diameter was "about three 
and a half inches," at one point (R-18). It “was pretty old" 
and it "looked like it was laying there a long time," (R-18). 

It splintered during the struggle (R-119). No one knew where it 
was at the time of trial (R-76). 


9. THE SCENE OF THE CRAP GAME 


The scene of the crap game was "in a patch of something 
like woods or a little opening right off the parking lot where 
the guys park the cars in the morning," (R-15). The crap game 
was visible from the street and one riding in his car on that 
street would be able to see the game from the street (R-37-38). 
The crap game was played on a table (R-111 et seq.). 


B. EVENTS PRIOR TO THE FIGHT 


Henson worked the day of the fight and was first seen 
by Strothers about 3:30 or 3:45 that afternoon after work (R-13). 
Henson left the work area and returned after the game started, 
about 4 or 4:15 (R-31). Henson was sitting in a ear drinking ac- 
cording to Parks (R-78). During this game Henson was “half drunk" 


(R-16), "half intoxicated" (R-41), "pretty high" (R-41), "intoxi- 
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' gated" (R-82), "high" and his drinks were "really telling on him" 


) 
(R-94). According to Henson, he had shared a half pint of scotch 

| with someone (R-69). According to Parks (R-82 and 94-95): 

! [Parks]...you couldn't talk to him. 


Q Why is that? | 


A Maybe because he had been drinking. He wouldn'!¢ listen. 
But I have seen him when he wasn't under the inffluence 
of alcohol when you could talk to him and he — 
listen. 


Q Could you tell from ee observations whether or not 
Mr. Henson was intoxicated, to the best of your ;know- 
ledge? | 


A Yes, you could tell he was intoxicated. Sure. 


Would you go so far as to say he was drunk? 
No, I don't think he was drunk. 

Did he appear to be high? 

He could have been high, yes. 


© Ff O& KP ® 


Did it appear to you that he knew what he was doing or 
he had control over himself? | 


A Not really. I will say the alcohol was really telling 
him, because actually he is the type of person that 
you can talk to when he is sober and haven't been 
drinking. But you couldn't talk to him that day. 

And on this occasion you say you couldn't talk to him? 

A No, sir, I couldn't. | 
Actually, drinking was normally incident to the! crap 

game. Strothers testified that he had "a couple of beers" (R-31) 
or a "few beers" (R-41) prior to the game, and that everyone "gets 


/ a little high and they have a nice big crap game" (R-32).| According 


to the witnesses there were ten to eleven in the game (Strothers, 

R-14, 32, 54), or "around ten" (Parks, R-92). The game tsi 

was a "nice big crap game" (R-33) where a fellow could shoot "five 
‘ | 


si | 


, or ten or fifteen" dollars or “whatever the guy with the dice" 
wanted to shoot (R-33, 93). It would not be unusual for some- 
one to lose forty or fifty dollars (R-94). The game would be 

held regularly (R-32); sometimes more than every other week 
(R-32) or "every weekend" (R-90), or “every Friday" (R-91). 
In contrast, Henson testified the game occurred "about once a 
month" (R-66), and they "used to play for about a dollar" (R-67) 
and that he, Henson, only drank "socially" (R-70). Henson did 
not remember the game (R-69-70, 72, 73), or who he had been drink- 
ing with (R-70), or seeing Williams come into the game (R-70). 
He aid not remember Williams striking him (R-71) but did remen- 
ber drinking that day (R-68). 

With the above circumstances in mind, Williams happened 
on the scene accompanied by Davis in his delivery truck, (R37, 
110). The crap game was visible from the street (R-37-38). Davis, 
who had lost his leave pay, suggested to Williams that they stop, 
(R-110-111). Williams did not participate in the game at first 
(R-111). In any event, Williams played for about one half an hour 
to an hour (R-16, 80) before a dispute over a bet arose between 
Henson and Williams. All of the witnesses testified that Williams 
and Davis were strangers (R-55, 56, 90, 109) to the group of nine 


or ten persons playing craps (R-14, 92). 
C. THE DISPUTED BET AND THE FIGHT 


Henson had'the dice. Williams and Henson had a side 
bet of five dollars, (R-40, 80). Henson's point was nine but 
Williams stated "off the bet," (R-81, 95). This was stated before 
Henson rolled his point (R-95). Williams had observed that Henson 


was attempting to switch dice (R-112, 127). 


Henson demanded five dollars from Williams and an argu- 
“ment ensued which was audible to all the players (R-40). Henson 
asked for the money "three or four times," (R-41), and Williams 


refused to give him any money, (R-44), stating he did not owe 


‘him five dollars (R-81). Parks then stated to Henson: "The 
'man @on't owe you the five dollars" (R-81, 82). Williams had 
gaia “off the bet" loud enough for everyone in the game tol hear 
and, simply stated, Williams was right and Henson was wrong about 
the bet for no money was owed (R-95). | 
It was at this point that Williams refused. to pay and 
Henson left the game to find a stick (R-17). Strothers attempted 
to stop Henson from obtaining the stick (R-42). Strothers testi- 
fied (R-42): 


A Well, I was trying to stop them from going and 
get the stick. 


By stopping, did you speak to Mr. Henson? 
Yes, I told him calm down, don't start no fight, 


Did anyone else try to stop him? 


> G& Pp © 


The other guys that knew him tried to stop him, | 
At this point "you couldn't talk" to Henson, "He 
wouldn't listen," (R-82). 
Henson, with the stick in his right hand, approached 
Williams and demanded money (R-19, 20). Williams did notigo for 
a stick (R-42) nor did he touch Henson prior to Henson's obtaining 
the stick. When Henson returned with the stick to confront Williams 
they were only two or three feet apart (R-45). Williams asked 
Henson "Why do you charge me with the stick," (R-46). Strothers 
testified Williams "charged" Henson (R-42, 46). This "charge" 
of Williams was best explained in the testimony of deere: Park, 


aR 


who corroborated Williams version. Parks testified (R-83, 84, 
98-99): 


eel know Mr. Henson went toward Mr. Williams with 
this bat. 


e e id 


---Well, Mr. Henson, he went after Mr. Williams with 
the handle. So Mr. Williams ducked him. I think 
that is when he swung at him the first time. He 
Quckea him and went under him. 


Q At any time as Mr. Henson walked towards Mr. Williams 
aid Mr. Williams strike Mr. Henson? 


No. As he walked toward him? 
Yes. 


No. 
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Did you see’ Mr. Henson strike Mr. Williams with this 
Stick? 


A No, he didn't ever hit him with the stick. 
He just held it out, is that correct? 
A When Mr. Williams grabbed him, that is when he swung 
at Mr. Williams with the stick, and Mr. Williams went 
under him and grabbed him around his waist, around 
his back, like that. 
Did Mr. Williams grab Mr. Henson or grab the stick? 
No, he grabbed Mr. Henson. He didn't grab the stick. 
Was it a bear hug? 
Well, he went under him, so evidently it was a bear hug. 


And then Mr. Henson swung at him and missed? 


>r Oo Pp O& PP &O 


No, he [Henson] swung. You know how you swing at a per- 
son. While he [Henson] is still swinging, Mr. Williams 
come under Mr. Henson. 


Q And then Mr. Henson went down? 


A Yes. Well, he wrestled him to the ground. 


Williams testified, consistent with the above, that Henson swung 
on him and he ducked (R-117). 


any Mins 


With the above in mind, Strothers testified (R-2l): 


Well, Williams asked him why did he come at him 


with the stick. So, at that time Williams had 
charged him and they got tussling. — 


Also, Parks testified as to Williams striking Henson, 


R-85 and R-96: 


He struck him and he used some profanity and sai 


You come after me with the bat; like that. 


e e e 


He kept telling him, Man, I don't owe you five. 


That is exactly what he said. 


Q While they had this vocal dispute, in other words, 


a, 


this dispute in words, at any time had Mr. Williams 


raised his hand or struck Mr. Henson? 


A No. 


Appellant submits that there is not one shred off evidence 


that he was in any way the aggressor prior to the fight. 


Rather, 


the situation was one where a person is at least half-drunk, totally 


in the wrong and his friends so told him and so testified, un- 


warrentedly obtains a stick and returns clearly as the aggressor. 
| 


The fight itself may now be examined. 


The fight lasted a "good ten minutes" (R-23). 
will here be evident. The witnesses are, on first blush, 


variance on the number of blows struck during the fight. 


Two points 
at 
Appellant 


submits that the record shows that only two blows were struck, 


both clearly in self defense. Appellant further submits that 


there is no evidence of the cause of any injury to Henson, least 


of all that appellant assaulted Henson. 


We will first pick up Strother's testimony ater the 


struggle began (R-21-22): 


A Actually, they were struggling, wrestling. 
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Were they standing up or were they on the ground? 
They were standing up at that time. 


Did there ever come a time when they got on the ground? 
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Yes. Well, Williams threw him on the ground. 

Before they fell on the ground they was up beside 

a car and they slid off the car and fell on the ground, 

Q Was Mr. Williams on the ground also? 

: A . Yes. 

And Strothers testified the fight stopped as follows (R-23-24) : 
Q How aid that fight stop? 


How did it stop? 


A 
Q Yes, sir. 
A 


Well, a guy named John Parks stepped in between Williams 
here, and at that time he swung at him and hit him. 


oO 


‘Who swung at who? 


> 


Williams swung at the guy that tried to stop him from 
hitting Paul again. 


What did Mr. Williams do after that? 
He ran. 

Where did he run to? 

To his truck. 


What did he do then? 
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Then he drove off. 

And on cross-examination, Strothers stated (R-46): 
And at that moment he [Williams] had charged Paul 
[Henson] and he fell on the car and then hit the . 
ground. 
Park corroborated the above as follows (R-84): 
Mr. Williams went under Mr. Henson and wrestled him 


to the ground. Mr. Williams fell on top of Mr. Henson and 
then he got up he took the bat out of Mr. Henson's hand. 


es Ss 
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Q What was he [Henson] doing while he was on the ground, 
anything? 


A Really, I will tell you the truth, I don't know, 
seemed like he was out. He wasn't aware, really, what 
was happening at that time. | 

| 

Q When you say out do you mean unconscious? | 


A Unconscious. When they fell on the ground he asant 
have bumped his head or something, because he didn't 
put no resistance wp to holding the bat when Mr, Williams 
was trying to take it out of his hand. 


! 
And on cross examination Parks testified (R-99): 
Q I believe you also testified Mr. Henson laid on |the 


floor and didn't move after they tussled, is that 
correct? 


A If I am not mistaken, yes. He didn't put up no! re- 
sistance to Mr. Williams taking the bat from hin, 


Q And I believe you also testified he could have hs % his 
head on the ground, is that correct? | 


A Yes, when he fell. It is a possibility. 
Did you see his head strike the ground? 


A I didn't really see his head strike the ground.: I seen 
, him when he fell. 


The number of blows struck may now be examined. Strothers 
testified generally that Williams hit Henson three or four times 
(R-47). This testimony is entitled to no weight chiefly for the 
reason that after the first blow Strothers testified he ran to 
find "something," R-47. Parks testified, generally, "If : am 
not mistaken,* it was three times," R-85, and "he might* have 
struck him twice," (R-86). Parks specifically testified (R-100, 
101-102) : | 


| 
1 
| 
| 


* The U. S. attorney agreed that testimony of Parks wherein the 
term "might" etc., was used should be stricken, R-86. 
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Did you 'see him strike him a second time? 
Tata. 

Did you do anything after the second time? 
That is when I ran in to stop him. 


By running in, I take it you mean you threw 
your body against his? 


No; he had thestick up, getting ready to hit 
him again, and I run under him the same way 
that he ran under Mr. Henson. 

Did you knock him over? 

No, I didn't do anything to him because he hit 


me with the stick, hit me in the back with the 
stick hisself. 


Did you see any more blows in addition to these 
wo you described? 


No. 


ee 


After the second blow that you have described-- 
He was getting ready to hit him a third time 
when 1 ran ee him to stop him hittang ham. 
That 1S when I got hit. 

After you were hit what did Mr. Williams do? 
He chased me to hit me again. 

And then what happened? . 

He stopped. This boy, I think,. pulled-a car 


between us or something. He come down there in 
acar -- a car came down, rather, and that is 


when he turned around and walked back to his truck, 


Mr. Williams did. The other fellow that was 
with him was already in the truck, so they just 
Grove off. 


Then the police came, is that correct? 


Yes. 


~ 


eae 


‘Williams after Williams might have hit Henson twice in the: 


i struggle, Strothers testified (R-47-48): 


Q 


Q 


A 


Strothers also testified (R-50): 
Q- 
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In contrast to the above testimony of Parks who 


After the first blow when you saw him strike Mr. 


Henson did you personally do anything to stop any 


further blows? 
No. 
Why not? 


Because after I saw him hit him the first time, 
an rie Oo get something to hi im. 


You went to get something to hit Williams? 


Right. And if I had something right there, he w 
ever had hurt him. 


charged 


T ran 
| 


oulan'tt 


You were looking for another axe handle to hit Mr. 


Williams, isn't that so? 
Anything I could have found. 


What did the other people do after they saw the 


blow? 


They stood there. 


Did anyone try to stop Mr. Williams from striking 


Mr, Henson again? | 
Yes, sir. 

Who was that? 
John Parks. 


What did he do? 


He ran into him and tried to stop it. 


first 


Either Strothers was not even present or he saw lat most 


two blows. No other conclusion is possible. It is to be remem- 


pered that Strothers was also drinking. 


During the fight no one left the area (R-52) except 


Strothers. Davis did not assist Williams in the fight (R453). 


a UE 


Strothers asserted Davis was holding two pop bottles (R-52), but 
Davis was also standing "next to the truck" (R-52) and the truck 
was either on the street or in the parking lot, not in the patch 
, of woods where the crap game and fight occurred. It is to be 
noted that Strothers left tne area to find a stick without harm 
from Davis (R-47) and Parks also successfully charged Williams 
without harm from Davis (R-100). Also there were ten persons, 
including Henson who had a stick as compared to only Williams and 


Davis. And Williams left after being charged by Parks (R-86). 
D. THE INJURY 


After the fight Parks testified Henson "was bleeding 
from his head and out ‘his ear" (R-88). Strothers testified 
Henson's head was "bleeding." He also testified Henson had a "hole 
in his head" and the "side of his face" was bleeding (R-27). _Stro- 
thers applied a cold rag to Henson's head. The police subsequently 
took Henson to the hospital. 

Dr. Manus' brief testimony was to the effect that Henson 
had a "head injury," including "lacerations of the scalp on the 
right side and swelling of the right side of the face and some 
abrasions left side of the jaw" (R-58). It was later discovered 
that Henson had a "blood clot on the brain" (R-58) and a "linear 
| fracture of the left side of the skull," (R-59). 

Tnere was no testimony relating these injuries either 
to any blow by Williams or to Henson striking the car (R-22, 46, 117) 
while the two struggled for the stick which Henson left to obtain: 
or to Henson striking the ground (R-22, 46, 84, 99) during the 
struggle where Williams landed on top. 
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testimony. In other words, the above factual background i 


| Additionally, while Strothers testified he didn't see Hens 


| Williams testified Henson held the stick up (R-97, 116). 
| the scuffle Williams testified (R-117-118): 


E. EVENTS SUBSEQUENT TO THE FIGHT 


These may be covered briefly as follows. After 


sudden intervention of Parks, Williams and Davis departed. | 


"eight or nine" in the group "tried to assist Mr. Henson" 


placed a "cold rag" on Henson's head (R-27). The police, 


' companied by Strothers and Parks, took Henson to the hospi 


the 
| The 
(R-54). 


| Strothers "called the Metropolitan Police Department" (R-27.) and 


ac~ 


bal (R-28). 


Up to this point little has been noted of Williams? 


‘ out of the mouths of the Government's witnesses. However, 


s entirely 


Williams 


fully corroborates the above facts and inferences, where applicable. 


Q Did you at any time scuffle with Mr. Henson? 


on raise 


' the stick as he advanced towards Williams (R-19), both Parks amd 


As to 


| 


A Yes; he swung again and he also missed, and I grabbed 
the stick with one hand and I grabbed it with two hands, _ 


and at the time I had the stick I hit him to the 


of his head [first blow], and I pushed him, but 


top 
I 


couldn't push him off from the stick and I don't know 


whether he hit me in the back or what. We fell | 


against 


the car and somebody threw an object. I don't know 


stumbled and fell we were scuffling with the pi 
handle and he had one hand and I had one hand a 


whether it hit the car or Mr. Henson. But as ie 


k 
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was trying to get it from him. I managed to get the 


the smaller part. He had one part of the pick 
and was going to his pocket. He said, I don't 


pick handle from him. I had the bigger part, : had 


andle 
are 


what you do, when I get up I am still going to kill 


you. And that is when I hit him. [Second blow] | 
this other guy [Parks] ran between him and me an 
pushed him. Davis jumped out of the truck with | 


And 
a 
two 


bottles and said, it's not going to be nobody jumping 


in this. And a guy with a car almost run over s 
body, and I was trying to move, and it happened 


fast. And the guy said, you better go on the tru 


we don't want to start no trouble; or something. 
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Only insubstantial differences exist between Williams 

and Parks testimony as to the fight. Thus two and not four 
blows were struck. Williams subsequently expressly testified as 
to this fact, (R-118, 119). It is to be noted that Davis jumped 
out of the truck after Parks charged Williams. Williams is further 
corroborated in his reference to "a guy with a car almost run 
over somebody," by Parks. After he charged Williams, Parks testi- 
fied (R-101-102): 

Q After the second blow that you have described --- 

A He was getting ready to hit him a third time when I 
ran under him to stop him hitting him. That is when 
I got hit. 
After you were hit what did Mr. Williams do? 
He chased me to hit me again. | 


And then what happened? 
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He stopped. This boy, I think, pulled a car between 
us or something. He come down there in a car --- @ 
car came down, rather, and that is when he turned 
around and walked back to his truck, Mr. Williams 
did. The other fellow that was with him was already 
, in the truck, so they just drove off. 

Williams further corroborated the above at R-120, 128. It is 
Self-evident, when all of the testimony is considered, that 
Strothers testimony is simply not trustworthy or accurate. He 
was a friend of Henson's who had been drinking and who left the 
fight after the first blow during the struggle. 

Turning to Williams testimony, he testified that he hit 
Henson twice and that he was hit in return (R-118, 119, 131). 
He said Henson kept threatening to kill him (R-115, 125). He 
also said he never swung free at Henson, (R-138), and that a 
couple of the other fellows wanted to get into the fight (R-120). 
As to the blows, Williams testified aS follows (R-125, 126): 


ae 


wife who was a nurses! aide (R-140, 141). 


charge to the jury may now be examined. 


above. 


Q 


A 


When Mr. Henson was down, this was after you had been 
fighting for a few minutes? 


Well, it wasn't a few minutes of fighting. It was a 
struggle for a while. | 


After that struggle for a while, I take it you got the 
upper hand, isn't that right? 


Well, I was in a better position than he was. 
You were on your feet, weren't you? 


Well, I was half-way, I was half-way up and one hand 
on the axe. 


You weren't standing over Mr. Henson? 
No, I wasn't. 


You never swung the axe handle at Mr. Henson with two 
hands? 


No, the part I swung was the heavier part of the stick. 
That is the part I had two hands on. 


You had your hands on that, so you hit him with 'the 
little end of the stick? 


No, I had my hands on the heavier part of the stick 
and I hit him with the heavier part of the stick. 


Williams injuries (R-121, 122) were subsequently treated by his 


Considering the above factual testimony, the trial and 


F, THE TRIAL AND SUMMATION 


The substance of testimony of the witnesses is set forth 


Here appellant wishes to indicate the substance - the 


ntostng arguments and later the Court's charge to the jury. 


The U.S. attorney at the onset indicated that the evi- 


dence did not support the view that appellant provoked the conflict, 
| 
(RS-4) e 


He also indicated that any more witnesses would be cumu- 
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lative as to the government's case (RS-5). 

The U.S. attorney considered the "nub of this case" 
as involving “use of excessive force by someone in self-defense" 
(RS-8). He characterized the testimony as setting forth "two 


varying stories," 


a "very long distance" apart (RS-9). He 
then stated (RS-10): 


At any rate, Mr. Henson picked up an axe. Every- 
body agrees that far... 


Of course this is not true. But immediately after that he again 
referred to the stick as an "axe," RS-11. 

The U.S. attorney later described the "axe handle" 
and erroneously stated that there was evidence submitted of "how 
heavy it was," (RS-13). He also stated that Williams hit Henson 
with the stick holding it "like a baseball bat," (RS-13, 18, 34), 
when no such testimony was given. Also he erroneously states 
that Parks jumped in because Parks “thought the defendant was: 
going to kill Mr. Henson," (RS-14, 35), when Parks did not so 

testify. 

According to the U.S. attorney, Davis kept "everybody 
else out of the fight," and "protected" Williams (RS-18). He 
was a "protective guardian angel," (RS-35). This simply is not 
so as Strothers left the scene without harm and Parks simply 
intervened after the second blow without harm from Davis. More- 
over, it was ten persons against two. 

Finally, the U.S. attorney implied that to accept defen- 
Gant's story of the fight would mean that Strothers and Parks 


were "dreaming," RS-20. No such inconsistency existed. 


se 


| The U.S. attorney restated in rebuttal argument many. 
of the inconsistencies above and further stated, RS-37: | 


I don't think there is any one of us who would 
: do what Mr. Williams did. I don't think we 
would stand over somebody who was for all pur- 


poses out of the fight and beat him savagely - 
one, two, maybe three or four times with a 
dangerous weapon like this. 

This, appellant submits is a distortion of the 


testimony. 


G. THE CHARGE | 
| 
| 


The Judge then charged the jury, RS=-37 et seq. As to 
| credibility the Judge states, RS-41-42: 


In connection with credibility, you may 
also consider the interest of a witness in the 
case, his interest in the outcome of the case. | 

The defendant, Mr. Williams, was a witness in 
his own behalf. And when you come to pass upon | 
his credibility, you may take into consideration 
his deep personal interest in the outcome of the 
case and decide whether or not that interest in- 
fluenced his testimony one way or the other. | 


| On self-defense the Judge stated, inter alia, (RS-44-47) 


...[ Williams] says that whatever he dia to Mr. 
Henson, he did in lawful self-defense; that is, | 
he says that whatever he did he did in saving | 
himself from Mr. Henson. 


I suggest to the jury that when the jury | 
begins its deliberations that it take up first the 
question of whether Mr. Williams did or did not | 
act in self-defense. 


| 
-.--For Mr. Williams to be able to avail himself | 
of the law of self defense, the jury would have! 
to find from the evidence that all the ReIeNEnS 
circumstances existed: ° 
First, it must appear that at the time 
of the striking of Mr. Henson by Mr. Williams that 
Mr. Henson was committing or was about to commit 
an assault upon Mr. Williams. 
In this connection, the jury is told that me ere 
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words of Mr, Henson are not enough to justify an 
assault by Mr. Williams on Mr. Henson... 


Second, it must appear that the defendant, 
Mr. Williams, actually believed and had reason 
to believe that he was in imminent danger of 
death or serious bodily harm from Mr. Henson. 
And that he; that is Mr. Williams, in:-order to 
save himself from such harm only by using the 
axe handle or other deadly force against Mr. 
Henson. By deadly force is meant force which 
is likely to cause death or serious bodily harm. 
Third, it must appear that the belief by 
Mr. Williams that he was in imminent danger of 
death or serious bodily harm from Mr. Henson was 
a reasonable belief. That is one that a reason- 
ably prudent person similarly situated would have 
entertained under the circumstances shown by the 
evidence in tne case. 

Fourth, it must appear that Mr. Williams, the 
defendant, did not provoke the assault’ on him and 
was not the aggressor. 

| Fifth, it must appear that the force used 
_ by the defendant, Mr. Williams, was not excessive. 


In one rambling passage the Judge stated, RS-50-51: 


Should the jury believe from the evidence that _ 
the defendant, Mr. Williams, was so circumstanced 
or situated at the time he did what he did that 
he honestly believed and had reasonable grounds 
for such belief that he could not save himself 
from serious bodily harm except by acting as 
he did, and that the force he used was not ex- 
cessive, then the jury in that event is told that 
the defendant would have a right to do so and under 
those circumstances -- that is to say if the jury 
finds that those are the circumstances that existed, 
then the jury would find him not guilty. 

On the other hand, if the jury finds beyond 
a reasonable doubt that at the time of the striking 
of Mr. Henson, Mr. Williams did not believe he was 
in imminent danger of death or great bodily harm 
from Mr. Henson, or if, in the alternative, the jury 
finds beyond a reasonable doubt that Mr. Williams . 
Gid believe that he was in such danger, the cir- 
cumstances at the moment were not such as to 
constitute reasonable grounds for such a belief, 
or if the jury finds beyond a reasonable doubt 
that Mr. Williams was acting in self defense and 
used Gisproportionate and excessive force to repel 
the apparent menace facing him, then, under those 
circumstances, the jury would find that the striking 
by Mr. Williams of Mr. Henson was not in: self defense, 
in which case you would find the defendant guilty, 
if you believe him otherwise guilty beyond a rea- 
sonable doubt. 
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The court obviously ignores the state's burden to 


Gisprove self-defense beyond a reasonable doubt and instructs the 


| 
jurors to Williams to prove the reasonableness of his acts beyond 
| 


. @ reasonable doubt. Further, according to the Judge even if the 


jury found “beyond a reasonable doubt that Mr. Williams was 

acting in self defense" but used "excessive force" then Williams 

did not act “in self defense." | 
The Judge charged the jury as to the second count as 


follows, RS-55: ! 
| 

On or about September 15, 1967, within 
the District of Columbia, David Williams assaulted 
Paul Henson with a dangerous weapon; that is an | 
axe handle. | 


Appellant submits that such a charge presumes that the "axe handle” 
in question, as well as all other axe handles, are presumed to be 


Gangerous weapons. | 


"No sooner had the jury gotten in the jury room," (RS-64) 
they send the Judge a note requesting additional instruction. 
The Judge had typed on the note the definition of the term "intent 


to kill." She then addressed counsel as follows: ! 


I think it was 25 minutes past 12:00 when I 

got the note. This typewriting on the bottom 
of this note is what I propose to send in. You; 
may read on there what I propose to send. 


Well, I will send it in to then. | 


I was just going to send the note in. I chotent 
it would be better for them to have it in writing. 


Well, I will send it to them. Tell them to keep 
the note and return it to the Clerk when they are 
through. 


Still later the jury requested still additional iearese a (RS~66), 
the Judge stating: 


coh eaees 


Apparently we have a note-writing jury on our 
hands. We have another note. "Could you please 
define simple assault and self defense for us?" 


\ The Judge then stated, (RS-68-73): 


Now, members of the jury, when I first got 
your note it was only a few minutes after I had 
finished a charge of about 45 minutes and it 
must have been sent long before you had determined 
what you believed about this case. 


Now, you are going to have to make up your minds 
who you believe, 


You can't believe them all because they testified 
aifferently. 


Now, Go you believe that or do you not believe it? 


Now, when Mr. Williams testified, Mr. Williams 
; gave an entirely different account or story about 
- it, and by story I mean version of what took place. 


That is Mr. Williams! version. Do you believe that? 
Or, do you believe Mr. Strothers and Mr. Parks? 

You are going to have to make up your mind. Once 
you make up your mind about what you believe then 
you may be able to understand the instructions on 
self defense. 


Mr. Williams claims that he was trying to save 
himself from death or injury at the hands of 
Mr. Henson. 


e-.in order for a person to avail himself of the 
law of self defense, the evidence in the case 
must show that at the time he acted certain cir- 
4 cumstances existed... 
What are the circumstances that must exist 
in order for the defendant, Mr. Williams to be 
entitled to say that he acted in self defense? 


The "circumstances" which must exist were @efined as follows: 


The jury would have to find first that at 
the time of the striking of Mr. Henson by Mr. 
Williams, that Mr. Henson was committing or was 
about to commit an assault upon Mr. Williams. 
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Second, it must appear that the defendant, | 
Mr, Williams, actually believed and had reasonable 
grounds to believe that he was in imminent danger 
of Geath or serious bodily harm from Mr. Henson, 
and that he; that is Mr. Williams, could save 
himself from such harm only by using the axe ae 
or other deadly force against Mr. Henson. By 
deadly force is meant force that is likely to cause 
death or serious bodily harm. | 
Third, it must appear that the belief by 
Mr. Williams that he was in imminent danger of death 
or serious bodily harm by Mr. Henson was a reason- 
able belief; that is, one that a reasonably prudent 
man, similarly situated, would have entertained | 
under the circumstances shown by the evidence in 
the case. 
Fourth, it must appear that Mr. Williams, the 
defendant, did not provoke the assault on him and was 
not the aggressor. 
Fifth, it must appear that the forced used by 


Mr. Williams, the defendant, was not excessive. | 


Finally, the Judge gave the first portion of criminal 
Jury Instruction No. 130, D.C. twice (RS-49, 73) and only jonce 
(RS-62) did she charge the jury with the caveat [referred to as 
the "cold blood" caveat from Inge v. United States, 356 F.2d 345 
(D.C. Cir. 1966)] contained in Instruction No. 130, and only 
then far removed from the first portion of the Instruction. The 
instruction states as follows, the portion underlined being 
Geleted by the Judge in her charge in both instances. | 


Even if the other person was the aggressor 
and the defendant was justified in using force 
in self-defense, he would not be entitled to 
use any greater force than he had reasonable ! 
grounds to believe and actually did believe to 
be necessary under the circumstances to save 
his life or avert serious bodily harm, 

In determining whether the defendant used 
excessive force in defending himself, you may 
consider all the circumstances under which he 
acted. The claim of self-defense is not neces-| 
sari ty defeated if greater force than would have 

* seemed necessary in co blood was use y e 
defendant in the heat of passion generated by 
an assault upon him. A belief wnich may be | 
unreasonable in cold blood may be actually and | 
reasonably entertained in the heat of passion. 


The Court will note that the U.S. Attorney twice 
‘ called this grave omission to the Court's attention, RS-60 
and RS-73, but the Court refused to correct the omission 


on the secend request. 


CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED 


United States Constitution, Article V: 


No person shall be ... deprived of life, liberty, 
or property, without due process of law..." 


22 District of Columbia Code §502: 


Every person convicted of an assault with intent 

: to commit mayhem or of an assault with a dan- 
gerous weapon, shall be sentenced to imprison- 
ment for not more than ten years. 


22 District of Columbia Code §508: | 
In case any person...shall assault and beat, , 
| or shall challenge or provoke to fight any aes 
other person...upon account of any money 
won by gaming, playing or betting at [the 
game of dice, see §16-704 (1961 ed.) and 
§16-702 (1967 ed.) J...such person assaulting 
and beating, or challenging or provoking to 
fight such other person...shall suffer 
imprisonment during the term of two years. 
STATEMENT OF POINTS 
1. There was a failure to prove beyond a reasonable 
doubt that a dangerous weapon was employed. 
2. There was a failure to prove beyond a reasonable 
: doubt appellant did not act in self defense. 
3. The trial court's instructions and summary of the 
evidence, as a whole, were prejudicial and deprived 


b appellant of his right to a fair and impartial trial. 
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12. 


The assumption by the trial court that the "axe 


handle" was a "deadly force” was prejudicial error. 


The failure of the trial court to instruct on all 
essential questions of law was prejudicial error. 
The trial court erred in misleading the jury by 
instructing that the understanding of the law of 
self defense depended on jury's belief of either 
prosecution witnesses or appellant. 

The arbitrary emphasis placed on appellant's 
credibility by the trial court was prejudicial 
error. 

The trial court's summation of and comments on 


the evidence were prejudicial error. 


Failure to instruct jury orally and in presence of 


both trial counsel and defendant was clear and 
reversible error. 
The trial court and the government misrepresented 


Henson's true status to the jury. 


The trial court submitted a false issue to the jury 


as to who was the agressor. 
The trial court erred in its failure to grant 
appellant's Motion for Judgment of acquittal as 


to assault with a dangerous weapon. 
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SUMMARY OF ARGUMENT 


IA. The government failed to prove beyond a 
reasonable doubt that. a dangerous weapon was used in the 
fight in that the prosecution failed to produce the "axe 
handle" at trial, prove that the "axe handle" was the 
proximate cause of the injuries incurred, and prove the 
"axe handle” was of a dangerous character. 

IB. The government failed to prove beyond a reason- 
able doubt that the appellant did not act in self defense 
in that no evidence was offered to the jury from which it 
could properly determine that appellant believed the threat 
to his person had passed, that appellant was acting in a 
cool manner or that appellant was using excessive force. 

IIA. Defining the “axe handle" as a "deadly force" 
was reversible error in that it took an issue of fact away 

from the jury which the prosecution must prove beyond a 
reasonable doubt. 

IIB. The failure to instruct the jury in connection 
with excessive force that the affect of the heat of passion 
must be taken into account when considering appellant's 
acts was reversible error. 

IIC. It was reversible error for the trial court 
to incorrectly summarize and comment on the testimony and 
instruct the jury that the charge on self defense rested on 
the jury's belief of either the prosecution witnesses or 
appellant in that it completely abrogated the government's 
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duty to prove beyond a reasonable doubt that appellant did 
not act in self defense. 
IID. It was reversible error for the trial court to 
arbitrarily comment on the credibility of appellant's | 
testimony while failing to comment on the factors to -be 
considered in weighing the credibility of the testimony of 
the prosecution's witnesses, especially when considering the 
instruction directing the jury's attention to the role of 
the testimony with regard to the understanding of the self 
defense charge. | ! 
IIE. When taken as a whole, the charge on self defiense 
clearly placed the burden of proof on appellant to show that 
he was acting in self defense rather than placing the 
burden of proof on the government to show that he did not 
act in self defense. Furthermore, the instruction on self 
defense was based on the assumption that deadly force was 
used by appellant thereby misstating the law and misleading 
the jury. ae 
IIF. It is reversible error for the court to send'a 
written instruction to the jury without charging the jury 
orally and in the presence of both trial counsel and 
defendant. 
Iic. It.was reversible error for the trial court to 
submit a false issue as to who was the aggressor to the | 
jury when the testimony showed Henson was the aggressor 


and the government conceded this issue. 


ay ee 


ITH. Appellant was prevented from receiving a fair 
trial in that the jury was not made aware of a District 
of Columbia Statute which governs those who challenge or. 
provoke to fight any other person in a dice game. 

, III. The trial court erred in refusing a judgment 
of acquital since the prosecution failed to prove beyond 
@ reasonable doubt that appellant Gid not act in self 

Gefense or that appellant committed an assault with a 


dangerous weapon. 


I. THE GOVERNMENT FAILED TO PROVE BEYOND 
A REASONABLE DOUBT THAT APPELLANT DID 
ASSAULT HENSON WITH A DANGEROUS WEAPON 


A. THE GOVERNMENT FAILED TO PROVE 
BEYOND A REASONABLE DOUBT THAT 
A DANGEROUS WEAPON WAS USED IN 
THE FIGHT 


The Court of Appeals for the District of ee 


Circuit has stated that in the crime of assault with a dangerous 


weapon, "The gist of the crime is found in the character of the 


" emphasis in.original, 


weapon with which the assault is made, 
Parker v. United States, 359 F.2d 1009 (1966), quoting approv- 
ingly from Goswick v. Florida, 143 So.2a 817, 820 (Sup.ct, Fla. 
1962), involving "aggravated assault." The article in question 
was a knife in Parker and a steel rod in Goswick. 
The District of Columbia Court of Appeals defined 

| "dangerous weapon" as follows, in Scott v. United States, 243 Atl. 
2a 54, 56 (1968): 

A'deadly or dangerous weapon" is one which 


is likely to produce death or great bodily injury 
by the use made of it. 


The court went on to find that while not all kmives 
are per se dangerous weapons, citing Degree v. United States, 
144 Atl. 2a 547 (D.C. App. 1958), the ten inch knife there 
in question qualified as a dangerous weapon. Accord, Best V. 


United States, 237 Atl. 2d 825 (D.C. App. 1968) (Hawk-bill knife 
| 
can be a dangerous weapon under certain circumstances). 


What is an axe handle? As stated in Neal v. Texas , 
266 S.W. 410, 411 (Cr. App. 1924): 


It has been held in many cases that an axe 
handle is not per se a deadly weapon. 
(Citations omitted. ) | 
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An especially pertinent case is Melton v. Texas, 
17 S.W. 257 (Cr. App. 1891). Therein defendant was convicted 
of aggravated assault; allegedly committed with an axe. The 
court reversed the lower court decision based on the following, 
17 S.W. at 258: 

Whether or not the weapon used was a deadly one 

is a matter of proof. This proof may be made 

in various ways, and in some cases depends upon 

the manner of the use of the weapon or instru- 

ment alleged. In this case the state failed to 

prove the deadly character of the axe. The 

size, weight, character, or kind of axe could 

have been shown, but was not. An axe is not 

necessarily a deadly weapon. 

Here the government did not prove the dangerous 
character of the stick.. The U.S. attorney attempted to cure 
this fatal defect by referring to the "weight" of the stick in 
summation but NO SUCH EVIDENCE WAS PRODUCED, see discussion 
supra at p.4 . Furthermore, this reference to nonexistent 
evidence was reversible error in and of itself. | 

The record speaks for itself. The government simply 
failed to prove, beyond a reasonable doubt, that the "axe handle” 
described at trial was a dangerous weapon. 

The U.S. attorney however, inferred to the jury that 
the "axe handle" was dangerous because of Henson's injuries. 
The problem with this inference is that the government completely 
failed to prove that! the axe handle was the proximate cause of 
these injuries and these injuries occurred in the absence of self 
defense. | 

The law is clear in this respect. The government must © 


offer substantial evidence that the alleged instrumentality did 


in fact cause the injuries, See, e.g., Medlin v. United States, 


=O 


207 F.2d 33 (D.c. Cir. 1953) (injuries related to instrumentality 
‘and the instrumentality related to defendant); and Tatum V. 
United States, 110 F.2d 555 (D.C. Cir. 1940) (finding that| 

instrumentality "caused" the injury). : 

There are at least two objects, the car and the ground, 
encountered by the participants in the struggle prior to any 
| alleged opportunity for appellant to have exerted excessive 
force -- which he denies. Additionally, there was the struggle 
itself. Manifestly, the government cannot maintain that any 
injuries received during the struggle itself and as the result 
of the contact with the car or the ground are evidence of ex- 
cessive force or proof of a dangerous weapon. Any injuries so 
received are not the responsibility of appellant as he clearly 
was repelling Henson's attack and accordingly, was privileged to 
defend himself. 
This brings us to appellant's second point as to the 


failure of the government to prove its case. 


B. THE GOVERNMENT FAILED TO PROVE ! 
BEYOND A REASONABLE DOUBT THAT 

APPELLANT DID NOT ACT IN SELF oa 

DEFENSE IN REPELLING HENSON'S | 

) ATTACK ON APPELLANT, 

In addition to the above, the government offerred no 

evidence to the jury so that it could properly determine whether 

or not appellant had sufficient and reasonable time to react to 
Henson's charge and subsequent defeat and realize that the 
danger had passed. Appellant does not concede that the danger 

had passed -- Parks admittedly charged appellant after the 
second blow. | 


The jury was left to pure speculation as to the) changing 


situation which obviously confronted appellant. Even assuming 
that Henson was unable to continue the fight and appellant con- 
tinued the fight, this, in and of itself, is NOT proof that 
appellant was acting in a cool manner and using excessive force. 
About all the government was able to show was that 
Henson received the worst of the fight. It gave the jury nothing 
to work with in determining whether appellant had in fact cooled 
off and then used excessive force. On the contrary, the evidence 
shows ten versus two, a charging Parks, and a highly agitated 
appellant using profanity toward Henson in view of Henson's 
charge. 
Moreover, this was a drinking group and appellant 
was a stranger, an outsider. Henson was belligerent and 
would not listen to reason, even from his friends. He 
was half drunk and in the wrong. 
The verdict below is supported only by speculation 
as to self defense and not evidence. It is contrary to 
reason and precedent, see, e.g., Cooke v. United States, 
275 F.2a 887 (D.C. Cir. 1960), where the aggressor charged 
defendant with a stick and defendant shot the aggressor, 
held, acquitted on charge of assault with dangerous weapon, 


based on claim of self defense. 


Plainly this jury's verdict cannot stand. 


II. THE TRIAL COURT ERRED IN ITS | 
INSTRUCTIONS TO THE JURY AND | 
THUS DENIED APPELLANT FAIR 
TRIAL AND DUE PROCESS OF LAW 


A. THE TRIAL COURT COMMITTED 
REVERSIBLE ERROR IN INSTRUCTING 
THE JURY THAT THE "AXE HANDLE” | 
INVOLVED IN THE FIGHT WAS A | 
"DEADLY FORCE" | 
In the trial court's specific instruction on "the 
law which governs the subject of self defense" (RS-45), the 


trial court (RS-47) equated the "axe handle" with deadly. 


force thereby taking an issue of fact away from the jury 

; | 
which the prosecution must prove beyond a reasonable doubt. 
The court's words were: 


«using the axe handle or other deadly 
force... 


The Court later-stated a second time that the "axe handle" 
was a deadly force (RS-72) when the jury requests further 


instructions on self defense thereby emphasizing the error. 


This is a manifestly serious error. | 
The trial court's error is further compounded in 
that defining the axe handle as a deadly force not only removes 
‘an issue of fact. from jury consideration relative the defense 
of self defense put also an element of the count of. assault 
with a dangerous weapon. A "dangerous weapon" was defined 
by the trial court as one "likely to produce death or grave 
bodily injury," (RS-56). Deadly force was defined by the 
trial court thusly: | 


By deadly force is meant force which is likely 
to cause death or serious bodily harm. (RS-47) 


. 


ate 


It can thus clearly be seen that defining the "axe handle" 
as a deadly force would also result in a conclusion on the 
part of the jury that the implement involved in the struggle 
was a dangerous weapon. , 

It should ee further noted at this point that the 
"axe handle" was never produced at trial and that in an ; 
offense such as assault with a dangerous weapon this makes 
the finding of the requisite elements from which guilt can 
be proved beyond a reasonable doubt all the more questionable. 
Parker v. United States, 359 F.2d 1009, 1012 (D.c. Cir. 1966) 
quoting from Goswick v. State, 143 So.2d 817, 820 (Fla. 1962): 

The gist of the crime [assault with a 

Gangerous weapon] is found in the character 

of the weapon with which the assault is made. 

(Emphasis added) 

Certainly, under these circumstances where the nature of the 
implement, the manner of its use and the question of how the 
injury was incurred are not settled, the finding of fact 
should not be taken from the jury as to the determination of 
whether deadly force was used and/or a dangerous weapon 
employed. Greenfield v. United States, 341 F.2d 411 (D.c. 
Cir. 1964) 

The complainant and Mr. Williams struggled in or 
adjacent to a parking lot and, while there is testimony that — 
Mr. Williams struck complainant with the "axe handle," eames 
their struggle, they also fell against a car and from the car 


onto the ground. The size, length and condition of the "axe 


handle" and the manner in which complainant was struck are 


eee 


all in question. There was an injury which appellee 
apparently incurred during the course of the struggle. 
However, nowhere in the record is there any testimony which 
directly connects the injury with the "axe handle." The 
complainant could just as easily have injured himself when 
| 
There is nothing in Dr. Manus! testimony which indicates 


falling against the car or from the car to the ground. 


that the injury was inflicted by the "axe handle" as opposed 
to the possibility that the injury could have occurred by 

the striking of Mr. Henson's head against the car or the 
ground. Therefore, it is obvious that the question of fact 


with regard to the use of deadly force and/or a dangerous 

weapon was far from settled and that this critical eienkat 
should not have been taken away from the jury by the lower 
court in defining the "axe handle" as a deadly force. See 


Blunt v. United States, 244 F.2d 355, 368 (D.C. Cir. 1957). 


B. THE TRIAL COURT COMMITTED 
REVERSIBLE ERROR IN REFUSING. 
OR FAILING TO INSTRUCT THE | 
JURY ON THE CONCEPT OF EXCESSIVE 
FORCE AFTER THE JURY REQUESTED 
CLARIFICATION OF THE LAW ON 
SELF DEFENSE 
In the trial court's instruction on self defense 
(RS-45-50) great emphasis was given to the concept of excessive 
force without properly instructing the jury that a belief which 
may be unreasonable in cold blood may be reasonable wheh enter- — 


tained in the heat of passion. And further, blows which 
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would seem unnecessary in cold blood would not defeat the 
claim of self defense. Thus as stated in Inge v. United 
States, 356 F.24 345, 348 (D.C. Cir. 1966) quoting Brown v. 
United States, 256 U.S. 335, 344, 41 S.Ct. 501, 502, 65 L.ed 
961 (1921): 
| {I]f the last shot was intentional and may 

seem to have been unnecessary when considered 

in cold blood, the defendant would not neces- 

sarily lose his immunity if it followed close 

upon the others while the heat of the conflict 

was on, and if the defendant believed that he 

was fighting for his life. 

It should be recalled that only two blows were struck, 
supra at 12-14. In addition, appellant was not only engaged 
in the heat of conflict but he was also in a position where 
fear could well have heightened his passion. Rageand fear 
must be considered. See Kinard v. United States, 96 F.2d 522 
(D.C. Cir. 1938). Not only did Williams have to contend with 
his assailant but he’ was among ten strangers at least one of 
which, Strothers, was searching for something to attach him 
with supra at 14, and a second witness, Parks, charged Williams. 
Williams was hardly in a position where he could calmly 
review the situation and then act. 

The error was brought to the trial court's atten- 
tion by the prosecution not once but twice (RS-60, 77). 
Before the jury retired for the first time, an abstract instruc- 
tion on the need to consider that the appellant was acting in 


the heat of passion was commenced in the following off-hand 


manner by the Court: 


SPeGai 


It was also suggested that perhaps I should 
say something seca Sato ts about this matter 
of self defense. (RS-62 
This is an essential point of law that should have been | 
clearly brought to the jury's attention and not just passed 
over. 7 | 
When the jury returned to have the instructions on 
self defense clarified, the trial court again failed to give 
the proper instructdn on excessive force while emphasizing 
that the use of greater force than necessary to defend ones 
self would cause the defense of self defense to fall. Again, 
the trial court declined to give the instruction (RS-77). 
Failure on the part of the trial court in a criminal 
case to instruct on all essential questions of law involved 
in the case whether requested or not, clearly affected the 
"substantial rights" of appellant which mast be redressed 
under Rule 52(b) of the Federal Rules of Criminal Procedure. 
See Inge v. United States, 356 F.2d 345, 348 (D.C. Cir. 1966) 
and Tatum v. United States, 190 F.2d 612, 614, 615 (D.C. Cir. 
1951). | “| 
This is especially true in the present case where 
the jury has returned to seek clarification of the instruc- 
tion on self defense and the lesser included offense of 
simple assault. Obviously, the jury was deliberating on 
these questions and was seeking clarification from the Court 
before coming to a decision. The failure to distinguish 


between a person acting in cold blood and one acting in the 
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heat of passion is manifestly critical at this stage of 
the proceedings. 7 

The appellant has the right to have his innocence 
of guilt determined by a jury properly instructed as to the 
law. This the trial court failed to do. Inge v. United States, 
356 F.2d 345 (D.C. Cir. 1966); Byrd v. United States, 342 
F.2d 939 (D.C. Cir. 1965); Tatum v. United States, 190 F.2d 
612 (D.C. Cir. 1951); Kenion v. Gill, 155 P-26°776=(D:C. 
Cir. 1946); Williams v. United States, 131 F.2d 21 (D.C. 
Cir. 1942); Kinard v. United States, 96 F.2d 522 (D.c. 
Cir. 1938). 


C. THE TRIAL COURT COMMITTED 
REVERSIBLE ERROR IN INSTRUCTING 
THE JURY THAT UNDERSTANDING THE 
COURT'S CHARGE ON SELF DEFENSE 
RESTED ON THE JURY'S BELIEF OF 
EITHER THE PROSECUTION WITNESSES 
OR APPELLANT 


in connection with the trial court's second 
instruction on self defense, requested by the jury, the 
court further confused the issues and mislead the jury by 
indicating that the charge on self defense would be clear 
once the jury determined whose testimony they believed. The 
court then proceeds to recap the evidence, (RS 68-70): 

Mr. Strothers and Mr. Parks both said that 

according to my recollection that Mr. Williams 

was not hit at any time by Mr. Henson...but... 


there was testimony that Mr. Henson did not 


strike Mr. Williams... now do you believe that 
or do you not believe it? 


Now, when Mr. Williams testified, Mr. 
Williams gave an entirely different account 
or story about it, and by story I mean version 
of what took place. He told you something | 
different. 

He said that Mr. Henson after they fell 
together, Mr. Henson was talking and continuing 
to try to do something -- just what, I don't know. 
I think he said he hit him, well, I don't know 
what. I don't know whether he hit him with his 
hand or whether it was with a stick or the 
handle. That is Mr. Williams' version. Do you 
believe that? Or, do you believe Mr. Strothers 
and Mr. Parks? You are going to have to make jup 
your mind. Once you make up your mind about | 
what you beliéve then you may be able to under- 
8 e instructions on se efense. (emp asis 
a ae 


. The court's comments on the evidence and the state- 

ment by the court that the jury would be able to understand 

the instructions on self defense once they determined whether 

they believed the testimony of the Government witnesses or 

the version of the defendant could only further confuse|and a 

mislead the jury on the essential parts involved. 
The trial court is under an obligation not to| 

distort the evidence nor add to it, Blunt v. United States, 

24k F.2d 355 (D.C. Cir. 1957); Billeci v. United States} 

184 F.2d 394 (D.C. Cir. 1950); Wilson v. United States, | 107 

F.2d 253 (D.C. Cir. 1939); Quercia v. United States, 289 

US 466 (1932); Starr v. United States, 153 US 614 (1893). 

The appellant had the right to have a jury, properly 

instructed in the law, determine the validity of his defense 


from the evidence. There should be no misleading of the jury 
as to their task by the court and if the court undertakes to 


comment on the evidence such comment should be accurate] and 
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clear, Miller v. United States, 320 F.2d 767, 768, 769 
(D.c. Cir. 1963) 

When a trial judge goes further and chooses to 
instruct the jury on thelegal consequences of evidence, he 
must exercise even greater care. See Cooper v. United States, 
357 F.2d 274, 277 (D.C. Cir. 1966): 

A trial judge must exercise great care when 

he summarizes specific evidence in the case 

for the jury and even greater care is required 

if he chooses to go further and instruct the 

jury on legal consequences of specific evidence. 


Clearly, the summation of the evidence given above by the 


trial court was not given with great care, both distorting the 


evidence and putting undue emphasis on nonexistent differences 
in the testimony of the witnesses thereby the need to weigh 
the credibility of the witnesses. | 

The court affirmatively implied to the jury that 
if it believed the testimony which the court summarized of 
the prosecution's witnesses, rather than the testimony of 
Mr. Williams, then the defense of self defense would fail. 
Such ad hoc reasoning is clear error because it convicts 
appellant if (a) the jury "disbelieves" him or (b) "believes" 
Parks etc., and it completely abrogates the Government's 
duty to prove the elements of the erime beyond a reasonable 
doubt. Appellant's recollection of the fight was not supposed 
to be on trial. Yet this, in effect, is what the trial court 
erroneously hinged the jury's verdict to. 


eee 


D, THE TRIAL COURT COMMITTED . 
REVERSIBLE ERROR IN FAILING TO 
INSTRUCT THE JURY AS TO THE 
CREDIBILITY OF PROSECUTION'S 
WITNESSES ESPECIALLY WHEN CONSIDERED | 
WITH LATER INSTRUCTION DIRECTING JURY'S 
ATTENTION TO THE ROLE OF THE TESTIMONY 
WITH REGARD TO UNDERSTANDING THE COURT'S 
CHARGE OF SELF DEFENSE 


In commenting on the weight to be given the witnesses! 


testimony, supra at 20, the trial court clearly stresses 


appellant's interest in the outcome of the case.and the | 
bearing that this may have on his testimony. This is per- 
mitted. Shettel v. United States, 113 F.2d 34 (D.c. Cir. 
1940) and Reagan v. United States, 157 U.S. 301 (1895). However, 
the trial court failed to mention any of the factors which 
should have been considered by the jury in connection with 
the testimony of the government witnesses. | 
Thus, there was no mention that Parks and Strothers 

_ eonsidered themselves to be friends of the complainant, supra 

at 3, 4. There was no mention that Strothers had been drinking, 
supra at 6. There was no reference to the opportunity of the 
Government witnesses to observe. This is particularly applicable 
to Mr. Strothers who had not only been drinking but, in addi- 
tion, left the fight "looking for something to hit" Mr. Wilidams 
with during the struggle, supra at 14. It should be noted 
that Strother's testimony as to the number of blows was | : 
greater than that of Mr. Parks. Strothers ability and oppor- 
_tunity to correctly observe the events, along with his friend- 


ship with the complainant, were certainly factors which should 
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have been considered when evaluating his testimony. Finally, 
there was no mention'of the completely obvious defects in 
Henson's testimony. It simply was not a dollar game about 
once a month as recited by Henson, supra av 7. 

The court must not arbitrarily single out his 
testimony as was done in the present case. The prejudicial 
effect of this action is compounded in the present case by 
the trial court's instruction on self defense which incor- 
rectly indicated that the question of self defense rested 


on whether the jury believed prosecution's. witnesses or 


‘appellant. See Shettel v. United States, 113 F.2d 34, 36 


(D.C. Cir. 1940) and Reagan v. United States, 157 U.S. 301, 
305,306. The trial court shouted have instructed the jury 
as to the credibility of the testimony of both the accused 
and all other witnesses. 

Therefore; the failure of the trial court to 
instruct the jury as to the credibility of the government 
witnesses especially in the present case where such great 
emphasis was erroneously placed on the credibility of the 
testimony of the witnesses was clear error of such a high 
prejudicial nature as to affect the substantial rights of 
appellant and require a reversal of the lower court under 


the plain error rule, F.R.Crim.P. 52(b), 18 U.S.C.A. 


aloe. 


E. THE TRIAL COURT COMMITTED 
REVERSIBLE ERROR IN ITS LENGTHY, 
MISLEADING AND CONFUSING INSTRUC- 
TIONS ON SELF-DEFENSE 


a 

The law governing the burcen of proof once self 

Gefense is asserted is stated in the Instruction No. 127, 
Criminal Jury Instructions, D.C., as follows: 


If evidence of self defense is present, | 
the Government must prove beyond a reasonable | 
Goubt that the defendant did not act in self- | 
Gefense. If you find that the Government has 
failed to prove beyond a reasonable doubt that 
the defendant acted in self-defense, your 
verdict must be not guilty. 


The trial court briefly indicates to the jury in 
the court's original instructions that the burden rested on 


the government to prove beyond a reasonable doubt that the 


defendant did not act in self-defense. (RS-45, 51, 52) 
However, in the court's lengthy, misleading and confusing 


instruction on the law governing the subject of self defense, 


supra at 20,21, the court proceeded to not only erroneously 
state the law with respect to self defense, but also stated 
the law in such a manner that any brief reference of the! 
burden being on the government to prove beyond a reasonable 
doubt thatthe defendant did not act in self defense was 


completely negated. 


In the trial court's specific instruction on the - 
law of self defense, the court initiates its instructions 


as follows: (RS-45-46) 


wD 


I will now discuss the law which governs 
the subject of self defense, because the jury 


must apply the law to the facts found by the 
jury from the evidence. 

A person has the right under certain 
circumstances to protect himself from another,... 
However, this is a serious matter and in order 
for a person to avail himself of the law of 
self defense, the evidence in the case must show 
that at the time he acted certain circumstances 
existed....For Mr. Williams to be able to avail 
himself of the law of self defense, the jury 
would have to find from the evidence that all 
the following circumstances existed.... 

phasis added. 
The trial court then set forth five elements all of 


" 


which, according to the court, "must appear," supra at 20, 21 
from the evidence in order for appellant to avail himself 
of the defense of self defense. When read as a whole, the 
five elements of the instruction are lengthy, repetitious 
and misleading and assumed deadly force was used. 
Furthermore, in the above quoted portions of the 
instructions on self' defense, the trial court has clearly 
shifted the burden of proof with regard to self defense to 
the defendant. According to the court's detailed discussion 
of the law on self defense, it is not the government who must 
show beyond a reasonable doubt that certain circumstances did 
not exist and other circumstances such as excessive force 
did exist. On the contrary, as the instruction reads, the 
evidence in the case "must show" or the jury would "have to 
find" that certain circumstances dié or did not exist in 
order for appellant to avail himself of the defense of 
self defense and this is repeated throughout the instruction 
both times it is given. 


~ 


oc ME 


The assumption in the instructions that deadly 
force was used and the shifting of the burden of proof | 
resulted in plain error. Appellant not only had to prove 
self defense, the court, in effect, implied appellant was 
guilty unless he showed self, defense. An error in a specific 
instruction to the jury on a vital issue, here self defense, 
is not cured By. the unexceptional and unilluminating abstract 
charge. Bollenbach v. United States, 326 U.S.. 607-619, 612 
(1946). | 


F, THE TRIAL COURT COMMITTED 
REVERSIBLE ERROR IN ITS FAILURE TO 
GIVE INTENT INSTRUCTIONS, REQUESTED 
BY JURY, ORALLY AND IN PRESENCE OF 
BOTH TRIAL COUNSEL AND DEFENDANT 
After the end of an extremely lengthy, confusing, 
contradictory,and prejudicial charge to the jury, a note 
was submitted to Judge Matthews requesting that the term 
“intent to kill" be defined. After a discussion at the : 
bench (RS-64-65), a note was sent in (RS-64) to the jury 
“without ealling in the jury to give them the ieee niet ony 
orally in the presence of defense counsel and defendant. | 
(RS-64) | 
It is well established that it is essential that 
all instructions to the jury are to be given orally in the 
presence of counsel and defendant to make as certain as may 
be that each member of the jury has actually received the 


instruction and to give defendant as well as counsel an | 


“ Gi a | 


opportunity to object to the instructions. See United 

States v. Noble, 155 F.2d 315, 318 (3rd Cir. 1946); 

Jones v. United States, 308 F.2d 307, 311 (D.C. Cir. 1962). 
As stated in Copeland v. United States, 152 F.2d 

769, 770 (D.C. Cir. 1945): 


But we think it is frequently desirable that 
instructions which have been reduced to 


writing be not only read to the but 

Sie othe nned eee ery eee 3 cea 
It was, therefore, clear error to merely send the instruction 
into the jury in note form especially since this was an area 
of the original charge in which the jury indicated they 
were having difficulty. 

Appellant was not convicted of "irtent to kill." 
However, intent to do the acts which constitute the assault 
is a requisite to proving assault with a dangerous weapon. 
Intent, the intent of the individual charged with either of | 
the above offenses, is a vital element of . the offenses and 
without a clear understanding of this term as applied to the 
charged offenses, the jury was not in a position to reach the 
proper conclusion from the evidence set forth in the case. 

The reason for giving the instructions orally to 
the jury is clear and based on sound principles. It cannot 
be established that everyone on the jury was appropriately 
advised as to the content of the charge. Did the foreman 
read the charge sent into the jury? If he did, did he 
‘read it correctly? Was the written charge passed from 


juror to juror? If so, cic all of the jurors see the charge? 
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There is no way of knowing, the record is silent. There is 
nothing in the record to indicate whether the entire jury was 
properly appraised of the instructions relating to an ice nents 
critical element of both of the charged offenses or if they 
were all given even a chance to become eeenenes appraised as 

to the instructions. This is clear and reversible error.| How- 


ever, it is known that the trial court told the jury that! the 


requested instruction on intent "must have been sent long) before 


you determined what you believed about this case" (RS-68), This 
| 
erroneously places beliefs above an element of the alleged crime, 


also clear and reversible error. 


G. THE TRIAL COURT COMMITTED REVERSI- 
BLE ERROR IN ITS INSTRUCTING THE 
JURY THAT IT WOULD HAVE TO DETER- 
MINE WHO WAS THE AGGRESSOR WHEN ALL 
THE TESTIMONY SHOWED HENSON WAS THE 
AGGRESSOR AND THE GOVERNMENT RE- 
QUESTED THAT THIS ISSUE NOT BE SUR- 
MITTED TO THE JURY 


The U.S. attorney clearly admitted that the evildence 
does not support the view that Williams provoked the conflict, 
(RS-4). He stated: . 

I don't think the evidence in this case 

supports the inference or the view that 


he [Williams] provoked the conflict. I 
don't think that is in the case and I 


would ask that that not be given. 

(Emphasis added.) 

Appellant here asks why did the trial judge twice (RS-46, 
71) submit this false issue as to who was the aggressor to the 
jury? | 

Henson clearly was the aggressor. See e.&., Park's 


testimony, "Mr. Henson, he went after Mr. Williams with the 


handle. So Mr. Williams ducked him," (R-83). Henson left the 


RT re a ee ee ee 


area and returned with a stick demanding money clearly not owed 
to him as a result of'a crap game. The U.S. Attorney stated: 


...Mr. Henson picked up an axe [handle]. 
Everybody agrees...(RS-10) ® 


e e o 


There is no doubt that Mr. Henson got himself 

in this fight. There is no doubt that they 

were out there gambling. (RS-15) 

Appellant submits that charging the jury in this manner 
was highly prejudicial. Obviously if Williams had been the 
original an@ only aggressor there could be no self defense. 
Having a learned judge suggest to the jury that Williams may 
have been the aggressor and Henson may have been blemeless was 
prejudicial to Williams and confusing to the jury considering 
the above remarks by the U.S. attorney. The trial judge had no 
right to place something in issue which the government conceded. 
Further, the trial judge failed to stay within its role of im- 
partiality and neutrality. The jury would obviously treat the 
judge's comments and instructions to a greater degree of respect 
than those comments of the U.S. attorney. Yet it was the U.S. 
attorney who was right and the judge who was wrong. 

The trial judge, through her erroneous instruction, 
clothed Henson with a false aura of blamelessness and respect- 
ability. This is reversible error as it struck to the core of 
appellant's defense of self-defense. This error as to Henson's 
true status in the law was further compounded as follows. 

H. THE TRIAL COURT AND THE U.S. 
ATTORNEY, IN COMBINATION, GAVE 
A FALSE IMPRESSION TO THE JURY 
AS TO HENSON'S STATUS IN THE 


LAW WHICH PREVENTED APPELLANT 
_ FROM RECEIVING A FAIR TRIAL 


As seen above, the trial judge erroneously instructed 


the jury that Henson might be blameless. In summation, the 

U.S. attorney argued that the U.S. government had a "serigus 

interest" in this case (RS-37): | 
-.-it is true that Mr. Williams has a serious 
interest in this case. 


The Government has a serious interest in | 
. this case. 


The "serious interest" referred to of course is! the 


| 
requested guilty verdict under 822-502, D.C. Code. 


There is another "serious interest" that was the re- 
sponsibility of the government that the U.S, attorney did) not 
tell the jury about. Section 22-508 of the District of Columbia 
Code provides as follows: | 


822-508. Penalty for assaulting, beating, 
or fighting on account of money 
won by gaming. 


In case any person... 
shall assault and beat, or 
shall challenge or provoke to fight | 
any other person... | 
! upon account of any money won by gaming, playing or betting 
: at [the game of dice, see 816-704 (1961 ed. sa 816-702 
(1967 64.03 x 
such person assaulting and beating, or 
| challenging or provoking to fight such other person... 
) shall suffer imprisonment during the term of ae years. 


> Appellant is within the scope or class of peopl e the 
above statute was designed to protect. Contrary to the impression 
created by the U.S. attorney before the jury, the interest of the 
government resided in the enforcement of the above aeetune as 

' well as in the protection of persons who have been eesenteed or 
provoked or challenged. The jury was not informed of these 
interests. The provoker was pictured as something that the 
government had a benevolent “interest” in. yothing could. be 


further from the facts. Appellant submits that it was prejudicial 


| cies. > 


to tell the jury only half the story. As long as the govern- 
ment wished to argue interests, it had a duty to tell of all of 
its interests. This the government failed to do. 

Thus the following combination of errors occurred. The 
trial judge did not instruct the jury that Henson was the aggres- 
sor and the U.S. attorney did not tell the jury society had 
express laws dealing with those who challenge or provoke to 
fight during a game of dice. This is reversible error because 
of its prejudicial effect on the jury. 

III, THE TRIAL COURT ERRED IN ITS FAILURE 
TO GRANT APPELLANT'S MOTION FOR JUDG- 
MENT OF ACQUITTAL AS TO ASSAULT WITH 
A DANGEROUS WEAPON 

Appellant Williams should not have been required to 
stand trial on the charge of assault with a dangerous weapon. 
The government's case is replete with glaring defects as well 
as woefully weak in other respects. At the close of defendants 
case a motion for acquittal was made by defense counsel but 
erroneously denied (R-143). | 

Aside from the clear error committed by the trial 
court es to defining an axe handle as a deadly force, etc., 
and aside from the fact that the government failed to prove a dan- 
gerous weapon or the absence of self defense beyond a reasonable 
doubt, appellant submits that no charge should have been brought 
to trial. The interests of society simply did not lie with the 
prosecution of appellant. | 

Specifically, we have on the one hend Mr, Henson. He 
is in a stage of intoxication, uncontrollable by his friends, 


totally in the wrong as to a bet, who takes the law into his 


le nc ee ee 


own hands by obtaining an old axe handle. He advances on Mr. 


Williams demanding money and waving the axe handle. He actually 
swings on Mr. Williams when the latter refuses to pay an unjust 


. | 
sum. Williams then grabs Mr. Henson around the waist. 


| 
Now, consider for the moment the practical effect of 
the government's position. It says Henson admittedly started 
the fight. Point one -- for the purposes of argument here, 
Henson is guilty of a felony punishable by two years under section 
22-508, D.C. Code, provoking a fight over money in a crap! game. 
The government then asks that the law find that an axe handle 
is a "dangerous weapon." Point two -- Henson is guilty of assault 
with a Gangerous weapon punishable by not more than ten years 
under section 22-502, D.C. Code. The law is crystal cleal that 
Henson's charge was an assault. | 
Thus, under the government's theory of this case, Hereon- 
is already guilty of two felonies and subject to twelve years 
imprisonment before appellant is charged with any wrongdoing by 
! the government. | 
The government argues, as the first act of wrongdoing, 
that Williams used “excessive force" in the fight. All At 
can point to is injuries which are of unknown origin and /unknown 
as to time of occurrence. 
As against this background of evidence and Hengon's 
status in the law, the government insists it has an interest, 
presumably society's interest, in convicting Williams. hppellant 
submits that society has no paramount interest, under the cir- 
cumstances here presented, to prosecute appellant. Accordingly, 


appellant submits that the motion for judgment of acouittal should 


i 
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' have been granted. 
CONCLUS ION 


, The judgment below cannot stand and it is therefore 


requested that tne decision below be reversed and the judgment 


vacated, 
‘ Appellant should be given any further relief deemed 
proper. | 
j 
, Respectfully submitted, . 
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ISSUES PRESENTED * 


1. Did the Government prove beyond a reasonable 
doubt, and did the jury find, that a three foot axe handle 
is a dangerous weapon? 

2. Did the Government prove beyond a reasonable 
. | doubt to a properly instructed jury that one who beats 

' @ motionless man about the head with an axe handle is 
not acting in self defense? 

8. When the evidence was in dispute did the trial judge 
. properly submit issues of fact to the jury? 


* This case has not previously been before this Court. 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 22,062 


DAVID WILLIAMS, APPELLANT 
Vv. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant was charged in a two count indictment with 
assault with intent to kill and assault with a deadly 
weapon, violations of 22 D.C. Code §§ 501, 502. After 
a trial before United States District Judge Burnita Shel- 
ton Matthews and a jury, March 19 and 20, 1968, appel- 
lant was found not guilty of assault with intent to kill 
and guilty of assault with a deadly weapon. He was 
sentenced to a term of 1 to 3 years. This appeal followed. 

Practically every Friday afternoon, after working 
hours, there was a dice game in a little woods near Po- 


(1) 


2 


tomac Sand and Gravel and Maloney Concrete Company 
in Southeast, Washington. (R 12, 15, 29-30, 32, 66, 91) * 
About eight or nine men generally known to each other 
would take part in the game. (R 32, 67) Paul Henson 
who played about once a month was one of these men 
and he was in the game on September 15, 1967. (R 13- 
14, 67, 77-8) Generally there is some drinking during 
the game and on the day in question Mr. Henson, having 
started drinking early, was drunk. (R 31-33, 41, 78, 82) 

After the game started appellant, a stranger to the 
others, and a friend of his drove up. (R 15, 109) At 
first appellant did not play, but then because his friend 
was losing money he decided to take part in the game. 
(R111) Appellant was not intoxicated. (R 16) 

During the course of the game appellant and Henson 
made a side bet. (R17, 40, 80-81, 111) But when Hen- 
son went to switch dice appellant called the bet off in 
a voice loud enough for all to hear. (R 95, 112) Hen- 
son’s friends heard it. (R 81) When Henson “made 
his point” he insisted appellant pay the bet. (R 81, 113) 
Appellant refused stating he had called the bet off. Hen- 
son’s friends told him the same thing. Jd. Henson, un- 
satisfied, went off a short distance and returned with an 
old wooden axe handle. (R 17, 82, 113) The axe handle 
was approximately three and one half feet long, about 
three and one half inches in diameter. (R 17-18) Ap- 
pellant approximately the same height as Henson weighed 
about twenty pounds more. (R 73, 122) 

Henson’s friends testified he advanced toward appel- 
lant, insisting on his money, and keeping the axe handle 
down at his side. (R 19, 43-45, 83, 97) Appellant finally 
made a lunge either for Henson or the axe handle. (R 
21, 46) Henson swung once without hitting appellant. 
(R 21, 56, 84, 98) There was some scuffling; the two 
men toppled to the earthen ground; and Henson laid 
there motionless. (R 22, 84, 98, 102). Then, according 


*In accordance with the method used by appellant, R denotes the 
transcript of the first day of trial, March 19, 1968, and RS denotes 
the second day’s transcript, erroneously marked March 15, 1967. 
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' to Henson’s friends, appellant took the axe handle and 
holding it with two hands swung several times from over 
' his head beating Henson about the face and jaw. (R 
| 22-23, 47, 84-85) Henson’s face became bloodied; there 
' was a hole in his head; blood came forth from his ear. 


(R 27, 88) To keep appellant from killing Henson, a 
friend of Henson’s and a Government witness, one Parks, 
jumped in. (R 25, 50, 86) He was struck by the swing- 


- ing axe handle. (R 86) At this point appellant, at the 
' urging of other of Henson’s friends, left the scene. (R 


23-24, 53, 87, 102, 120) 

The doctor who treated Henson when he was brought 
to D.C. General Hospital testified he had abrasions, lacer- 
ations, a skull fracture and a blood clot on the brain. (R 
58-59) At trial Henson was not able to remember any- 
thing about the game or fight. (R 63) 

Appellant testified Henson swung the axe handle before 
he, the appellant, charged. (R132) When appellant took 
the handle and swung it, he testified it was from a dis- 
tance of 12 to 15 inches. Appellant noted that “with an 
axe handle you don’t need much force; you just need a 
little distance between the blows.” (R 126-127, 138) Ap- 
pellant testified too that while Henson was on the ground 
he kept saying if he got up he would kill appellant. (R 
1]5, 124-125) Appellant said he didn’t see any blood, 
that he himself had been injured by Henson’s swing. (R 
117, 124, 187) 

The trial judge told the jury the Government must 
prove its case beyond a reasonable doubt. (RS 43-44) 
She spoke of “axe handle or other deadly force” during 
the instructions on self-defense. (RS 47, 72) She in- 
structed the jury it would have to find if the axe handle 
was a dangerous weapon. (RS 55-57) The trial judge 
told the jury the Government would have to refute beyond 
a reasonable doubt appellant’s claim of self-defense and 
she instructed that what may seem unreasonable in cold 
blood may be reasonable in the heat of passion. (RS 45, 
62, 70) The jury returned a verdict of guilty of assault 
with a deadly weapon. (RS 78) 


4 
ARGUMENT 


I. The Government proved its case beyond a reasonable 
doubt to a jury that was properly instructed. 


(R 19-27, 48-47, 50, 58-59, 88-88, 97-98, 102, 104, 
117, 126-127, 132, 188 RS 4, 39-42, 45, 55-57, 62, 
65, 67, 70-74, 78) 


Appellant asserts the Government failed to prove its 
case beyond a reasonable doubt in two respects: one, that 
a dangerous weapon was used; and, two, that appellant 
did not act in self-defense. 

1. In regard to the weapon, the proof showed it was 
an old wooden axe handle about three and one half feet 
long, about three and one half inches thick. (R 17-18) 
Witnesses testified appellant used this piece of timber to 
strike a Mr. Henson several times about the head and 
jaw while Henson was lying motionless on the ground. 
(R 22-28, 84-85) A doctor testified Henson suffered 
lacerations, a skull fracture and a blood clot on the brain. 
(R 58-59) Appellant testified he struck Henson one- 
handed from a distance of from 12 to 15 inches, and 
noted that was all the distance needed for an axe handle. 
(R. 126-127, 1388) The Government’s proof indicated ap- 
pellant was standing up, swinging the axe handle with 
two hands from above his head. (R 22, 47, 85) Certainly 
under any of these circumstances the axe handle was a 
weapon capable of causing serious bodily harm.? See 
United States v. Johnson, 324 F.2d 264 (4th Cir. 1963), 
and cases cited therein; Tatum v. United States, 71 App. 
D.C. 393, 110 F.2d 555 (1940). 


2The police officer who had custody of the weapon was later 
killed in the line of duty. The axe handle was lost and could not 
be entered into evidence. (R 26, 104) 


2? That Henson may have received some or all of his injuries in his 
fall to the ground does not detract from this. The evidence still 
showed appellant assaulted him with a weapon “likely” to do bodily 
harm. Johnson, 324 F.2d at 266; Tatum, 71 App. D.C. at $94, 110 
F.2d at 556. 
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Accordingly, the jury could have found beyond a rea- 
sonable doubt the axe handle involved was used as a 
dangerous weapon. . 

Appellant contends further, however, that the issue of 
whether the axe handle was a “dangerous weapon” never 
reached the jury for the trial judge characterized it as 
a “deadly force” during her instructions on self-defense. 
Appellant’s argument requires him to lift part of the 
self-defense instructions out of context and to ignore other 
parts of the charge which refute his contention. For 
example, the trial judge instructed the jury that it was 
to determine issues of fact, that what she had to say was 
not controlling. (RS 39-40) The trial judge specifically 
told the jury it would have to determine if a dangerous 
weapon was used, and she defined “dangerous weapon.” 
(RS 55-57) And the trial judge told the jury this after 
she had characterized an axe handle as a deadly force, 
and thus scarcely could have foreclosed the issue from 
the jury’s consideration.* 

Moreover, appellant’s counsel at trial indicated he was 
satisfied with the charges. (RS 65, 77) Appellant, then, 
should not be able to raise this issue for the first time 
on appeal. F. R. Crim. P. 30. The Government recog- 
nizes this Court may under Rule 52 (b) notice clear 
error, but the Government submits that instructions 
which do contain the proper charge concerning a danger- 
ous weapon are not clearly erroneous. 

2. In regard to whether the Government carried its 
burden on the issue of self-defense the Government’s 
proof showed: 


(1) Henson walked toward appellant with the axe 
handle at his side, not raised at all. (R 19, 48, 
45, 83, 97) 

(2) Appellant made a grab for Henson or the axe 
handle. Then Henson swung the axe handle at 


*The trial judge repeated the characterization later on, but 
because the jury was confused about self-defense, not about what 
constitutes a “dangerous weapon.” (RS 67, 72) 
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appellant and missed, Scuffling, both men toppled 
to an earthen ground. (R 21, 46, 84, 98, 102) 
(3) Appellant got off the ground with the axe handle 
in his hand. Henson laid there motionless, uncon- 
scious. (R 22, 47, 84) 
Appellant then struck appellant about the head 
with the axe handle, using two hands and swing- 
ing from over his head. (R 22-23, 47, 84-85) 


The Government submits such proof was in and of it- 
' self sufficient for a jury to conclude beyond a reasonable 
_ doubt that appellant was not acting in self-defense, was 
in fact acting in excess. See Inge v. United States, 123 
_ U.S. App. D.C. 6, 356 F.2d 345 (1966); Rowe v. United 
| States, 125 U.S. App. D.C. 218, 370 F.2d 240 (1966); 
Abrams v. United States, 99 U.S. App. D.C. 46, 237 F.2d 
_ 48 (1956), cert, denied, 352 U.S. 1018 (1957).* 

_ Here, too, however, appellant contends the jury charge 
was erroneous. First, he claims the jury should have been 
instructed that what may be unreasonable force in cold 
blood may be reasonable in the heat of passion. See Inge 
v. United States, supra. The short answer is that the 
jury was given the Inge instruction. (RS 62) Even 
though appellant complains it was too abstract, it was 
taken nearly verbatim from Inge the case he now relies 
on. 123 U.S. App. D.C. at 9, 356 F.2d at 348. Appellant 
claims the instruction should have been repeated when 
the jury asked for clarification on the law of self-defense. 
Three times during the supplemental instructions the 
trial judge told the jury it must consider the case from 
the circumstances appellant was in, i.e. the heat of a fight. 
(RS 72, 73, 74) This more than adequately covered the 
thrust of the Jnge instruction. 


(4 


— 


*The fact that a friend of Henson’s charged appellant to keep 
him from killing Henson—Hensons’ face was bloodied and blood 
was coming from his ear—is not relevant. Appellant was tried for 
assaulting the motionless Henson, not the helpful Parks. (R 28, 
27, 50, 86, 88.) 

Nor is Cooke v. United States, 107 U.S. App. D.C. 228, 275 F.2d 
887 (1960), contra. There a jury acquitted the defendant of assault 
charges when the evidence showed his assailant was beating him 
with a stick at the time. 
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Second, appellant claims the jury should have been in- 
structed that the Government has the burden of proving 
beyond a reasonable doubt that a defendant did not act 
in self-defense. It was so instructed, twice. (RS 45, 70) 
Appellant finds fault with these instructions because, he 
says, the trial judge switched the burden to the defend- 
ant when she initiated her instruction on self-defense. 
Here is how the trial judge began her instructions on 
self defense: 


I suggest to the jury that when the jury begins its 
deliberations that it take up first the question of 
whether Mr. Williams did or did not act in self- 
defense. You are told this: Once the defendant has 
interposed the defense of self-defense, he is not re- 
quired to establish that he did act in self defense. On 
the contrary, the burden rests upon the Government, 
and the burden which rests upon the Government 
is to prove by the evidence beyond a reasonable 
doubt that the defendant did not act in self-defense. 
(RS 45) 


The language appellant cites came immediately there- 
after and it does not say defendant must prove any- 
thing. (RS 45, Appellant’s Brief 44) It says the evidence 
must show certain circumstances, and, as indicated just 
above, the jury was instructed the Government had the 
burden of producing that evidence. There was no error.® 


5 The Government submits there was no error in regard to the 
remainder of the jury charge. First, it is immaterial that the trial 
judge did not charge the jury orally and in appellant’s presence 
concerning the meaning of the specific intent to kill. Appellant was 
acquitted of that charge, and only a general intent is needed for 
general assault. (RS 78.) Parker v. United States, 123 U.S. App. 
D.C. 348, 359 F.2d 1009 (1966). Secondly, although she did not 
have to do so, the trial judge did instruct the jury that they could 
take into account the interests and human factors which affect wit- 
nesses. (RS 41-42) ; Shettel v. United States, 72 U.S. App. D.C. 250, 
252-258, 118 F.2d 34, 36-37 (1940). Finally, the trial judge was 
clearly correct in telling the jury it was up to them to determine 
whose testimony to believe. See Jones Vv. United States, 113 U.S. 
App. D.C. 233, 307 F.2d 190 (1962); Wigfall v. United States, 97 
U.S. App. D.C. 252, 280 F.2d 220 (1956). And she did not tell them 
what the legal consequences of that belief would be. She told the 
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A. The case was properly submitted to the jury. 


Appellant first contends that the issue of who was the 
agressor should never have been submitted to the jury. In 
fact, the evidence on this point was in conflict. The 
Government’s witnesses testified appellant first lunged at 
_ the victim, Henson. (R 21, 46, 83, 98) Appellant testified 
Henson swung first. (R 117, 182) Thus, the trial judge 
was correct in letting the issue go to the jury. Jones, 
supra, 113 U.S. App. D.C. at 234, 307 F.2d at 191, and 
_ eases cited therein. : 

Appellant contends, however, that the remarks of the 
Assistant United States Attorney to the effect that he, the 
appellant, did not provoke the fight foreclosed the issue. 

Again appellant is quoting out of context. The trial assist- | 
ant was ready to concede that for purposes of Junior Bar | 
Instruction 131, which relates to when deadly force can be 

used, appellant was not to be seen as the one who pro- 
voked the conflict.° (RS 4) The Government’s theory of 

the case was at trial, and is now, that appellant could 
have used force to protect himself from a man asking 

for money with a stick at his side, but that the force 

used was excessive. See Inge, Rowe, and Abrams, supra. 

Finally, appellant contends that he should never have 
been brought to trial at all, that it was Henson who first 
broke the law, Henson who violated the gambling-assault 
statute, 22 D.C. Code §508. But since appellant too 
committed a criminal offense it was a matter of prose-- 
cutive discretion whether he should have been tried. And 
simply put the Government’s prosecutive policy is that 
“two wrongs don’t make a right.” 


jury once it had made up its mind about what it believed then z¢ 
could apply the law given in the self-defense instruction. (RS 70) 
Hence, this case is unlike Cogur v. United States, 123 U.S. App. 
D.C. 88, 377 F.2d 274 (1966), where the trial judge told the jury 
if it found a certain fact then guilt would result. In any event, 
the trial judge’s recapitulation of the evidence here was fair and 
careful. 


* Accordingly, Junior Bar Instruction 131 was not given. 
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CONCLUSION 


WHEREFORE, it is respectfully requested the judg- 
ment of the District Court be affirmed. 


THOMAS A. FLANNERY, 
United States Attorney. 


JOHN A. TERRY, 
ROBERT C. CRIMMINS, 
Assistant United States Attorneys. 


x U. 3. GOVERNMENT PRINTING OFFICE; 1969 358751 71 


APPELLANT'S REPLY BRIEF 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,062 


DAVID WILLIAMS, 
Appellant 


Vv. 


UNITED STATES OF AMERICA, 
Appellee 


Appeal from a Judgment of the United States 
District Court for the District of Columbia 


ALVIN GUTTAG 


United ls 730 Fifteenth Street, N.W. 
a cuales Cartel eee Washington, D.C. 20005 


FILED SEP + : 1969 


Of Counsel: 


William T. Bullinger 
Nathan Wenbeoes John D. Lister 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,062 
DAVID WILLIAMS , 
Appellant 
v. 


UNITED STATES OF AMERICA, 
Appellee 


Appeal from a Judgment of the United States 
District Court for the District of Columbia 


APPELLANT'S REPLY BRIEF 


Appellee's "Counterstatement of the Case" contains 


misstatements of fact and is totally unsupported by the 


record 


in several material areas and highly prejudicial to appellant. 


These misstatements of fact are further emphasized in the body 


of appellee's brief entitled "Argument" and are there also 


prejudiciously masqueraded as "facts." 


Further, appellee in its brief unwarrantedly | 


seeks 


to cast suspicion on appellant's brief through unsupported 


accusations that appellant has quoted out of context. 


fight described in appellee's brief, purportedly based on 


‘The 


numerous citations to pages in the record, simply never hap- 
pened. The pages cited do not bear out appellee's story. 
‘ The Court will find, in some twenty plus pages in appellant's 
brief, a fair and accurate account of the fight. 
Accordingly, this reply brief will be directed to 
correcting the prejudicial misstatements injected by appellee 
and supplying certain omissions of fact concerning the fight 
provoked by Henson ‘who left the scene and returned with the 
axe handle. 
I. APPELLANT DID NOT TAKE THE AXE HANDLE, 
HOLDING IT WITH TWO HANDS, AND STRIKE 
PAUL HENSON ABOUT THE FACE AND JAW SEV- 
5. ’" ERAL TIMES SWINGING FROM OVER HIS HEAD, 
AS ERRONEOUSLY STATED IN APPELLEE'S BRIEF. an 
First, appellant took great pains in his main brief 
to show that considering all the testimony only two blows were 
struck. The government witness Strothers, who testified as to 
"three or four times" (R-22), was a good friend of Henson (R-71) 
who actually ran to get something to hit appellant with after the 
first blow (R-47).: This testimony concerning the number of blows 
is naturally suspected in view of the whole of the testimony as to 
two blows only as stated by witnesses who observed the whole fight. 
Government witness Parks testified initially that it was three 
times, R-85, and subsequently changed this to twice, R-86. Ap- 
pellee had no right to represent ee a fact that "several ," mean- — 


ing more than two blows, were struck. 


get a weapon after the first blow and who testified app 


R-117). As Parks testified concerning Henson, R-84: 


Second, government witness Parks, who saw the | 


fight, did not testify that appellant used two hands. 
fied as follows, R-85: 


whole 


ie testi- 


Q Was he holding the axe handle with two hands each 


of those times? 


A No, he wasn't. 


Third, there is no express statement that app 


swung from over his head, despite some three cites to t 


ellant 
| 


he record 


by appellee. Strothers testified only at one point that ap- 


him," R-47. Appellant testified that he swung the "the 


a little distance .. . maybe 12 or 15 inches," R-126. 


completely unfair to infer that appellant unmercifully 


-pellant "threw" the axe handle "over the top of him and hit 


stick 


Ie is. 7 


hese 


Henson solely on the meager testimony of a person who ran to 


"threw" the stick “over the top of him," whatever that 


II. APPELLEE'S "COUNTERSTATEMENT"” DESCRIBES | 


A COMPLETELY DIFFERENT FIGHT THAN THE 
ONE THAT ACTUALLY OCCURRED. 


ellant 


means. 


Appellee conveniently ignores the fact that the fight 


involved some ten minutes, including a striking of a cee car 


by Henson and appellant prior to falling to the ground | 


(R46 


-.-When they fell on the ground he could 

have bumped his head or something, because he 

Gidn't put no resistance up to holding the 

bat when Mr. Williams was trying to take 

it out of his hand. 

And as Strothers testified, Henson "fell on the car. 
and then hit the ground,” R-46. After hitting the ground the 
two men tussled and "at that time Paul [Henson] still had hold 
of the stick," R-46. ee 

So the record is clear that a lengthy scuffle occurred 
between appellant and Henson wherein the injuries of Henson may 
have been Antlicted % as a result of fighting over the axe handle, 
or striking the car or hitting the ground. This would not be 
the fault of appellant as Henson admittedly started the fight 
and appellant was merely protecting himself. | 

But appellee infers that Henson merely had the axe 
handle by his side and appellant lunged at Henson. This simply 
is not true. Parks testified, R-84: _ 

: - « « Well, Mr. Henson, he went after 

Mr. Williams with the handle. So Mr. Williams 

ducked him. I think that is when he [Henson] 

swung at him [Williams] the first time: He 

ducked him and went under him. 


Q Who went under who? 


A Mr. Williams went under Mr. Henson and 
wrestled him to the ground... . 


And just prior to Henson's attack on appellant by 
swinging the axe handle, Parks testified Henson held the axe 


| 
handle out as follows, R-83: | 
. . . I will say that he did hold it 

out like this. He didn't swing at him, but | 
he did hold it out, like this, and he kept | 
saying that he wanted his five dollars. 


The above testimony by Parks corroborates appellant's testimony 


on cross examination, R-132: 
- « « Henson swung at me first. I waited. 


Q Didn't you testify, or didn't you demonstrate 
for the jury that Mr. Henson had the axe handle 


down about here? | 


A Yes, he had it down. He was bringing Lt 
up as he approached me, roughly like this. 


Q Is that when you charged him? | 
A No, I didn't charge him until he had swung. 
As he walked up on me, within two and a half to 


three feet, he swung, and I ducked and ran ae 
and grabbed him under his arms. 


It is manifestly obvious that Henson raised eS stick 


from his side and swung the stick in an attempt. x0 hit appel- 

| . 
lant. See R-116, R-117. Appellee's brief is cleanty in error 

| 


on this point. And Henson was admittedly drunk and a man you 
could not talk to, R-94. : | 
Henson was the aggressor. The government attorney 


admitted this. Yet the lower court erroneously submitted this 


to the jury as an issue. Here again the government's brief 
contains error as it seeks to avoid the admission by trial 
counsel for the government that Henson, and not appellant, was 
the aggressor. 

III. APPELLANT DID NOT QUOTE OUT OF 

CONTEXT AS ERRONEOUSLY CHARGED 
BY APPELLEE. 

Appellee twice states appellant has advanced portions 
of the record out of context. First, according to appellee the 
Court's instruction on self-defense was, in some unexplained 
way, taken out of context. The truth is that the judge below 
repeatedly stated $0 the jury “axe handle or other deadly force," 
clearly contrary to Greenfield v. United States, 341 P.2a 412 | 
(D.C. Cir. 1964). The clear error in such a charge is NOT ob- 
viated by instructing the jury once in a general way far removed. 
from the erroneous charge that it must find whether the axe 
handle was dangerous. It is appellee who is taking things out 
of context to suggest to this Court that such a general reference 
satisfies the law stated in Greenfield. The repeated reference 
by the trial judge to "axe handle or other deadly force" fore- 
closed any fair trial as to assault with a dangerous weapon. The 
mere telling the jury that "they" nue decide whether the axe 
handle is a dangerous weapon does not save a completely errone- 
ous and prejudicial charge equating the "axe handle” with "deadly 


force." 


Appellant cited case law showing that axe handles 
and even knives are not, under the law, dangerous weapons per 
se. See appellant's brief at pages 29-30. Appellee cited no 
cases contrary. i 

Appellee advances the ‘argument in its brief that 
Henson may have received all his injuries in the fall and 
this gous not require that the conviction be set estan be- 
cause the axe handle "was a weapon capable of causing serious 
bodily harm." This is plainly a preposterous conclusion under 
the circumstances here. This leads to the absurdity that ap- 
pellant, once having taken the axe handle from Henson, | would 
be guilty of assault with a dangerous weapon if he merely waved ‘=~ 
Henson off. | 

The government introduced no evidence regarding the 
condition of the axe handle to demonstrate capability of causing 
serious bodily feu All we know about the axe Handtelts set 
forth in appellant's brief at pages 4-5. It was "pretty 01a" 
and splintered during the struggle. 

It was the government's duty to establish by, sub- 
stantial evidence that a dangerous weapon was used. This it 
failed to do. Reasoning with specious logic, the government 
attempts to fill in the fatal void of proof as to the weapon 
‘by pointing to certain alleged injuries which it concedes might 


not have been caused by the alleged weapon. But it then states 
| 


the injuries are not necessary to the crime. 


a ee 


¥ 


> 


Simply stated, the government never proved the axe 
handle caused any injuries, let alone injuries as the result 
of using excessive force. This is the gaping hole in the 
government's case: on the one hand it apparently feels it 
must rely on the injuries to establish the dangerousness of 
the weapon yet on the other hand it negates any reliance on 
the injuries because it failed to prove that the axe handle 
caused any injuries. 


Moreover, the government tells this Court two dif- 


' ferent stories. According to the government's brief "The Govern- 


ment's theory of the case was at trial, and is now... that 


the force used was excessive." But it also states in its brief 


that this conviction must stand even if all injuries eaeuted: 
from the struggle and fall. Now both these stories cannot be 
true and appellant submits that the government , prima facie, ad-— 
mittedly failed coorore the "theory" of their case. How can 
the Ten enaeer Nyame that they have proven excessive force was 
used when they never proved any injury resulting from that al- 
leged force? There is not one word of testimony. linking the axe 
handle to Henson's injuries from the government's medical witness. 
The government argues the issues of self-defense and 


excess force went to the jury. They certainly did but with the 


‘burden on defendant to show he acted in self-defense and without 


excess force. Thus the lower court charged that the jury must 


we 


SS oR, RON Cees. corse “OO. Micra Tee CTS Sia, Te! 


‘with the jury, commented as follows, RS-68, 70: 


find that the evidence produced showed FIVE .conditions 


RS-46, 47. For example, the judge charged, RS-46, 47: | 


- « efor Mr. Williams to be able to 
avail himself of the law of self defense, 
the jury would have to find from the evi- 
dence that all the following circumstances 
existed: 


- - esecond, it must appear that the 
Gefendant, Mr. Williams, actually believed 
and had reason to believe that he was in 
imminent danger of death or serious bodily 
harm from Mr. Henson. And that he, that is 
Mr. Williams, in order to save himself from 
such harm only by using the axe handle or 
other deadly force against Mr. Henson. By 
deadly force is meant force which is likely 
to cause death or serious bodily harm. 


oe oe 


to exist, 


The government's brief, however, says the judge ate": 


the onset suggested that the jury first decide whether 


or not 


appellant acted in self-defense and instructed that the burden 


was on the government. If the burden was truly on the 


ment then why was it appellant's burden to prove FIVE conditions 


existed before self-defense could be invoked. Failure: 


govern 


to show 


that any one of the five did not exist doomed appellant accord- 


ing to the judge. Clearly the judge erroneously ‘instructed the 


jury as to the legal consequences of the evidence, contrary to 


Cooper v. United States, 357 F.2d 274 (D.C. Cir. 1966). 


More- 


<< 


— 


over, this error was compounded when the judge, plainly exasperated 


- - »| Now, you are going to have to 
make up your minds who you believe. 


- « « You can't believe them all be- 
cause they testified differently. 


- - - That is Mr. Williams' version. 
Do you believe that? Or, do you believe 
Mr. Strothers and Mr. Parks? You are go- 
ing to have to make up your mind. Once 


you make up your mind about what you be- 

lieve then you may be able to understand 

the instructions on self defense. (Empha- ae 
Leh) a ee aan ‘ 


Sis added 


Just such a charge was expressly condemned in Miller 
v. United States, 320 F.2d 767, 769 -(D.C. ‘Cie... 2963). This 


was out and out reversible error. 


IV. CONCLUSION 

The present conviction should be set aside based on 
the law and also based on a failure of proof by the government. 
The government says "two wrongs don't make a right." As appel- 
lant sees it the only wrong shown is that of Henson, who violated 
§22-508, D.C. Code, see appellant's brief at page 49. It is there- 
fore respectfully requested that the conviction be vacated or set 
aside wnt tit the lower court be directed to enter a judgment of 


acquittal and grant all other reli cessary and/brope 


’ : \ 


Alvin Guttag 
730 Fifteenth Street, N.W. 
Washington, D.C. 20005 
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